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PREFACE 


The Washington Pattern Jury Instructions (WPI) Committee 
operates under the auspices of the Washington Supreme Court, 
which appoints WPI Committee members from nominees submit- 
ted by. the Superior Court Judges’ Association, District and Mu- 
nicipal Court Judges’ Association, Washington State Bar Associa- 
tion, Washington Association of Prosecuting Attorneys, 
Washington Defenders’ Association, Washington Association. of 
Criminal Defense Lawyers, Washington State Association for 
Justice, Washington Defense Trial Lawyers, University of 
Washington School of Law, Seattle University School of Law, 
Gonzaga University School of Law, and the Administrative Office 
of the Courts. The Supreme Court also provides oversight of the 
WPI Committee’s financial affairs. While often commending the 
WPI Committee’s work to the bench and bar, the Court does not 
review the instructions in advance of its case-by-case consider- 
ation of them. 


In an effort to keep our instructions as current as possible, 
the WPI Committee often publishes updates when we have 
finished a suitable group of chapters, rather than holding an 
update until we have completed our review of an entire volume. 
For this reason, the instructions are not all current as of the 
same date. Readers should carefully note: the currency date of a 
particular instruction when researching for any subsequent 
changes in the law. The seventh edition includes new and revised 
instructions that were first published in either the 2013 Supple- 
ment or the 2017-2018 Supplement to the sixth edition of the 
civil pattern jury instructions. 


New and revised instructions for WPI Chapters 107 (Legal 
Malpractice), 165 (Negligent Misrepresentation), 310 (Consumer 
Protection Actions), 320 (Insurance Bad Faith Actions), 340 (Civil 
Rights—General introductory Instructions), 341 (Civil Rights— 
Municipal and Local Government Liability), 342 (Civil Rights— 
Fourth Amendment—Unreasonable Search and Seizure), and 348 
(Civil Rights—Damages and Verdict Forms) were included in the 
2013 Supplement. New and revised instructions for WPI Chapters 
110 (Product Liability), 150 (Eminent Domain—General Instruc- 
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tions), 151 (Eminent Domain—Special Instructions), 155 (Work- 
ers’ Compensation), 330 (Employment Discrimination), 360 (In- 
voluntary Treatment—Mental Illness), 365 (Involuntary 
Treatment—Sexually Violent Predators), and 380 (Nuisance) were 
included in the 2017-2018 Supplement. 


We would like to thank each of the WPI Committeé members, 
and our staff attorney, Lynne Alfasso, for their countless hours of 
work, their dedication, and their inspired contributions toward 
improving the law. We also wish to thank the other members of 
the bench and bar who served on subcommittees focusing on par- 
ticular specialized areas of the law. Their contributions greatly 
improve our work. The WPI Committee also thanks attorney 
Ashleigh B. Rhodes for her assistance with research on implicit 
bias in civil proceedings. 


The WPI Committee dedicates the seventh edition of the civil 
pattern jury instructions to Richard F. Neidhardt. From 1999 to 
2013, Mr. Neidhardt served as the Reporter and Counsel for the 
WPI Committee and made significant contributions to the pat- 
tern jury instructions and other projects of the WPI Committee 
designed to improve the administration of justice and the jury 
system. In 20138, the Washington Supreme Court appointed Mr. 
Apa: to the position of Reporter of Decisions for the Supreme 

ourt, a role in which he served with distinction until his death 
in 2018. 


HONORABLE HELEN L. HALPERT (Ret.), 
CO-CHAIR 


HONORABLE LINDA C. KRESE, 
CO-CHAIR 
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Civil Cases 


WPI 0.10 


INTRODUCTION TO WASHINGTON’S PATTERN 
JURY INSTRUCTIONS FOR CIVIL CASES 


This introduction provides background information about Washing- 
ton’s civil pattern jury instructions and how they are best used. 


Overview of material. Washington’s pattern jury instructions for 
civil cases are found in Volumes 6 and 6A of the Washington Practice 
series of books. They are also available through Westlaw (www.westla 
w.com) and via a free-access public website (http://zovernment.westlaw. 


com/linkedslice/default.asp?SP=WCCJI-1000). Accompanying each 
instruction is a Note on Use, which describes the instruction’s scope and 


applicability, and a Comment, which summarizes the underlying law. 
Comments are not intended to alert readers to all issues for the partic- 
ular area of law, only instruction-related issues. 


The chapters in Part I cover instructions of broad applicability, 
including introductory instructions, instructions about the evaluation of 
evidence, and a variety of oral instructions. Parts II through VII focus 
on issues that are frequently included in civil jury trials: Part II ad- 
dresses negligence and proximate cause; Part III includes instruction on 
the issues in the case and the burden of proof; Part IV focuses on dam- 
ages; Part V addresses multiple parties/pleadings and verdict forms; 
Part VI covers agency and partnership; and Part VII contains instruc- 
tions for statutory violations. The remaining Parts are devoted to 
instructions that are specific to various common causes of action. 


Several appendices provide additional information for practitioners. 
For example: 


e Appendix D provides several examples of how related 
instructions can be combined into a single instruction; and 


e Appendix E illustrates how the pattern instructions can be 
compiled for a few typical cases and fact situations. For 
example, the Appendix shows how the pattern instructions 
might be assembled for a case involving a pedestrian who 
was struck by a motor vehicle. Additional compilations of 
instructions, supplemented with commentary, are found in 
DeWolf, 6B Washington Practice, Civil Jury Instruction 
Handbook (2017-18). 
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Several of the chapters begin with an introduction that covers some 
of the more general points of law underlying the instructions. Readers 
interested in a particular instruction should carefully review the 
instruction’s entire chapter, including any introductory material. 


Nature of pattern instructions. The pattern instructions are not 
authoritative primary sources of the law; rather, they restate otherwise 
existing law for jurors. The pattern instructions do not receive advance 
approval from any court, although they are often treated as “persuasive.” 
See, e.g., State v. Mills, 116 Wn.App. 106, 64 P.3d 1253 (2003), reversed 
on other grounds, 154 Wn.2d 1, 109 P.3d 415 (2005). Judicial review of 
the instructions instead occurs after the fact, when individual instruc- 
tions are addressed in appellate opinions. The pattern instructions are 
not binding on trial courts; they are intended to guide trial courts in 
drafting appropriate instructions for individual cases. 


Use of pattern jury instructions—In general. The Washington 
Pattern Instructions (WPI) Committee writes pattern jury instructions 
to assist the trial judge and the attorneys in preparing clear, accurate, 
and balanced jury instructions for individual civil cases. Pattern instruc- 
tions are examples that apply to a general category of cases, rather 
than an exact blueprint for use in every individual case. They provide a 
neutral starting point—not an ending point—for the preparation of 
instructions that are individually tailored for a particular case. Trial 
judges and attorneys must consider whether modifications are needed 
to fit the individual case. 


Sometimes, this process can involve adding new language for points 
not addressed in the pattern instructions; it can mean omitting language 
that does not apply to an individual case; it can involve substituting 
more specific language for the necessarily general language of a pattern 
instruction; it can involve combining or reorganizing instructions that 
address related points. The goal, always, is to finish with a set of 
instructions that clearly and accurately state the law that applies to the 
particular case, no more and no less. 


Plain language. Jury instructions need to express legal concepts 
in plain language for lay jurors. When feasible, the committee translates 
complicated legal jargon into a series of simple, declarative, easy-to- 
understand sentences, while being careful to retain legal accuracy. For 
this reason, the pattern, instructions do not always precisely follow the 
language of the governing statute or judicial opinion, as these are not 
written with the lay juror in mind. See Bell v. State, 147 Wn.2d 166, 
177, 52 P.3d 503 (2002) (an instruction that uses statutory language is 
“appropriate only if the statute is applicable, reasonably clear, and not 
misleading”); Barrett v. Lucky Seven Saloon, Inc., 152 Wn.2d 259, 267, 
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96 P.3d 386 (2004) (quoting Bell); Swope v. Sundgren, 73 Wn.2d 747, 
750, 440 P.2d 494 (1968) (the language used by the Washington 
Supreme Court “is not ordinarily designed or intended as a model for 
jury instructions”); Turner v. City of Tacoma, 72 Wn.2d 1029, 1034, 435 
P.2d 927 (1967) (“That [a court] may have used certain language in an 
opinion does not mean that it can be properly incorporated into a jury 
instruction.”). ! 


The WPI Committee urges trial judges and attorneys to use plain 
language when preparing jury instructions. For a good discussion of 
plain-language drafting principles, see Professor Peter Tiersma’s article, 
Communicating with Juries; How to Draft More Understandable Jury 
Instructions, National Center for State Courts, Williamsburg, VA, 2006 
(also available from the website for the National Center for State 
Courts, www.ncsconline.org). Many other resources are also available. 


Evolution of pattern instructions—Earlier versions not nec- 
essarily erroneous. The WPI Committee regularly updates the pat- 
tern instructions, Changes to an instruction do not necessarily mean 
that earlier versions of the instruction were erroneous. Sometimes the 
WPI Committee updates an instruction to incorporate a change in law; 
more often, updated language merely reflects an intent to improve the 
wording of what was already an accurate statement of the law, 


This latter point has been stated by the Washington Supreme 
Court: “Mere ‘[cllarification of [a pattern jury] instruction does not 
amount to an indictment of earlier versions.” In re Caldellis, 187 Wn.2d 
127, 1389, 385 P.8d 185, 142 (2016), quoting State v. Holzknecht, 157 
Wn. ‘App. 754, 765, 238 P.3d 1233, 1289 (2010). The Holzknecht court 
expressly disagreed with a contrary analysis froni State v. Hayward, 
152 Wn.App. 632, 217 P.38d 354 (2009). In Hayward, another division of 
the Court of Appeals had concluded, in part, that a former pattern 
instruction was erroneous because the WPI Committee had later revised 
it to more closely follow statutory language. State v. Hayward, 152 
Wn.2d at 644-46 (“The revision to WPIC 10.03 . . . shows that the 
previous version of WPIC 10.03 did not adequately follow [the govern- 
ing statute]”). In light of the decision in Caldellis, sii es is no con ga 
authoritative. | 


To assist in this regard, the WPI Committee will strive to explain 
instructional changes in the accompanying Comments. For example, 
when an instruction has undergone extensive revision for purposes of 
plain language improvements, the WPI Committee intends to indicate 
that the changes were made to improve juror understanding rather 
than to substantively change the statement of the applicable law. The 
absence of such a statement, however, should: not be interpreted as 
implying a contrary intent. | | 
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Bracketed language. Many of the pattern instructions include 
bracketed language. The brackets signify that the enclosed language 
may or may not be appropriate for a particular case. 


Often, bracketed language appears in pairs, with a choice being 
presented as to which of the bracketed alternatives applies to the par- 
ticular case. Sometimes a pattern instruction includes a series of 
bracketed terms, and one or more of the terms could be applicable. The 
judge and attorneys should carefully consider which terms should be 
included. Inclusion of terms that do not apply to the facts of a case 
could confuse the jury or inadvertently insert unintended issues into 
the case. 


In any event, the brackets are not meant to be included in the final 
jury instructions; they are inserted to alert the judge and attorneys that 
a choice in language needs to be made. 


In many instructions, the brackets involve selecting between the 
pronouns “he” or “she.” If another pronoun is preferred, the court should 
make an appropriate substitution. 


Blank lines. Pattern instructions occasionally include blank lines. 
Most of the blank lines are intended to be filled in by the judge, so that 
the final jury instruction would use the judge’s inserted language 
instead of the blank line. These blank lines are designated with 
parenthetical information that appears above the blank line, as in: “(de- 
scribe conduct or activity).” Practitioners should make sure that the inserted 
information does not amount to a judicial comment on the evidence. 


Other blank lines are intended to be left in the final jury instruc- 
tions, to be filled in by the jury. These blank lines are usually designated 
with parenthetical information that appears below or next to the blank 
line, as in: “ANSWER: (Write ‘yes’ or ‘no’).” The context should make 
clear which blank lines are to be filled in by the jury and which by the 
judge. 


Effective dates. A notation appears at the end of each Comment 
indicating the instruction’s “current as of” date. These dates remind us- 
ers as to the need to research any changes in law that may have oc- 
curred since the date when the WPI Committee last considered the 
instruction. 


State and local rules. State and local rules address instruction- 
related issues, such as the number of copies of proposed instructions the 
attorney must submit, particular formatting requirements, and the like. 
State rules are cited throughout the chapters and appendices. Local 


5 


WPI 0.10 GENERAL INSTRUCTIONS 


rules, however, are beyond the scope of the Comments and appendices 
for these volumes. Attorneys should carefully consider local rules when 
preparing their proposed instructions. 


Feedback requested. The WPI Committee is always interested in 
receiving feedback as to these instructions. Suggestions for improve- 
ments may be sent to the WPI Committee § at 
JuryInstructions@courts.wa.gov. 


[Current as of September 2018./ 


CHAPTER 1 
INTRODUCTORY AND GENERAL 


WPI 1.01 Advance Oral Instruction—Beginning of Proceedings 

WPI 1.01.01 Advance Oral Instruction—Juror Questions for 
Witnesses 

WPI 1.01.02 [Reserved] 

WPI 1.01.03 Advance Oral Instruction—Preliminary Instruction on 
Claims and Defenses 

WPI 1.01.04 Advance Oral Instruction—Jurors Taking Notes 

WPI 1.02 Conclusion of Trial—Introductory Instruction 

WPI 1.03 Direct and Circumstantial Evidence 

WPI 1.04 to 1.05 [Reserved] 

WPI 1.06 Evidence for Limited Purpose 

WPI 1.07 Corporations and Similar Parties 

WPI 1.08 Concluding Instruction—For General Verdict Form 

WPI 1.09 Use of General Verdict Forms for Single Plaintiff and 
Defendant 

WPI 1.10 Use of General Verdict Forms for Multiple Defendants 

WPI 1.11 Concluding Instruction—For Special Verdict Form 

WPI 1.12 Deadlocked Jury 


WPI 1.01 


ADVANCE ORAL INSTRUCTION—BEGINNING OF 
PROCEEDINGS 


Part | (Before prospective jurors are questioned) 


You are here because we are at the beginning of a 
jury trial in a civil case. The first stage of the trial is jury 
selection, which is sometimes called voir dire. 


The purpose of this process is to make sure that we 
select a jury that is free from any outside or pre-existing 
bias that might interfere with the jury’s ability to fairly 
decide the case based on the evidence and the law that 
you receive in this courtroom. 
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You have already met [Mr.] [Ms.] mame), our court bailiff. 
The bailiff’s job is to assist you. If there is anything we 
can do to better accommodate you as a juror, please let 
the bailiff know. The bailiff will involve me if that is 
necessary. Please follow any instructions that [he] [she] 
gives you. 





The court clerk is [Mr.] [Ms.] name). The clerk’s job is to 
mark and handle exhibits and other significant papers. 





[The court reporter is [Mr.] [Ms.] (ame). It is the court 
reporter’s job to take verbatim notes of the proceedings.] 





Now, | would like to introduce the case, the parties 
and counsel to you. Any case in the court system has a 
title or caption to it. The first named party is denominated 
the plaintiff and that is the party that has instituted the 
lawsuit. The second named party is denominated the 
defendant and it is the defendant’s role to defend against 
the claims brought by the plaintiff. In this case, the title or 
caption is (—_____v. —______). The plaintiff (name) is seated 
at counsel table and is represented by counsel (name). 
[Please introduce yourselves.] The defendant (name) is 
seated at counsel table and is represented by (name). 








[In this courtroom we record all proceedings with a 
[video] [audio] recording system. All of the proceedings 
are preserved to create a “court record.” ] 


(The judge now provides a brief and neutral summary of 
the claims and defenses of each party.) 


It is important that you discharge your duties without 
discrimination, meaning that bias regarding the race, 
color, religious beliefs, national origin, sexual orientation, 
gender, or disability of any party, any witnesses, and the 
lawyers should play no part in the exercise of your judg- 
ment throughout the trial These are called “conscious 
biases”—and, when answering questions, it is important, 


8 


INTRODUCTORY AND GENERAL WPI 1.01 


even if uncomfortable for you, to share these views with 
the lawyers. 


However, there is another more subtle tendency at 
work that we must all be aware of. This part of human 
nature is understandable but must play no role in your 
service as jurors. In our daily lives, there are many issues 
that require us to make quick decisions and then move 
on. In making these daily decisions, we may well rely upon 
generalities, even what might be called biases or 
prejudices. That may be appropriate as a coping mecha- 
nism in our busy daily lives but bias and prejudice can 
play no part in any decisions you might make as a juror. 
Your decisions as jurors must be based solely upon an 
open-minded, fair consideration of the evidence that 
comes before you during trial. 


In a moment, | am going to ask you some background 
questions and the lawyers will also have a chance to fol- 
low up with some questions of their own. Most importantly, 
you are to look within yourselves and see if there is 
anything there in your life experiences or your personal 
beliefs that might be such a strong influence that it would 
overcome your ability to serve as a fair and impartial juror. 
These questions may sometimes involve issues that are 
sensitive for you. If you are uncomfortable answering any 
particular question in front of the other jurors, please let 
me know or notify the bailiff. We may then discuss other 
ways to handle this question. 


Before any questions are asked, an oath or affirma- 
tion will be administered. All of your answers must be 
open, honest, and forthright. At this time, | ask that you 
please rise, raise your right hand, and [lI] [the clerk] will 
administer this oath. 


“Do you solemnly swear or affirm that you will 
truthfully answer such questions as may be asked of 
you by the court or the attorneys concerning your 
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qualifications to act as jurors in this case? [Please 
respond.]” 


When jurors are given the job of resolving a dispute 
like this, they do it by applying what is called the burden 
of proof. Burden of proof refers to the measure or amount 
of evidence required to prove a fact. In this case, the 
burden of proof is proof by a preponderance of the 
evidence. A preponderance of the evidence means the 
greater weight of the evidence. If a proposition has been 
shown to be more likely than not true, there is a prepon- 
derance of evidence in favor of that proposition. This is a 
lower burden than that of proof beyond a reasonable 
doubt-the standard applied in a criminal trial. 


During your deliberations, you must apply the law to 
the facts that you find to be true. It is your duty to accept 
the law from my instructions, regardless of what you 
personally believe the law is or what you think it ought to 
be. You are to apply the law you receive from my instruc- 
tions to the facts and in this way decide the case. 


(The judge then explains the procedure for jury selection 
and jury selection is conducted.) 


Part Il (After jury is selected) 


| will now say a few words about the role and function 
each of us plays during a jury trial. Jury selection is 
important but what jurors say in jury selection is not 
evidence. From this point forward, it is essential that all of 
your decisions be based upon the evidence and the law 
that come to you in this courtroom and only in this 
courtroom. 


You must not allow yourself to be exposed to any 
outside information about this case. Do not permit anyone 
to discuss or comment about it in your presence, and do 
not remain within hearing of such conversations. This 
includes electronic conversations as well as oral ones. 
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You must keep your mind free of outside influences so 
that your decision will be based entirely on the evidence 
presented during the trial and on my instructions to you 
about the law. 


Until you are dismissed at the end of this trial, you 
must avoid outside sources such as newspapers, maga- 
zines, blogs, the internet, or radio or television broadcasts 
that may discuss this case or issues involved in this trial. 
If you start to hear or read information about anything re- 
lated to the case, you must act immediately so that you no 
longer hear or see it. By giving this instruction | do not 
mean to suggest that this particular case is newsworthy; | 
give this instruction in every case. 


During the trial, do not try to determine on your own 
what the law is. Do not seek out any evidence on your 
own. Do not consult dictionaries or other reference 
materials. Do not conduct any research into the facts, the 
issues, or the people involved in this case. This means 
you may not use [Google or other internet search engines] 
[internet resources] to look into anything at all related to 
this case. Do not inspect the scene of any event involved 
in this case. If your ordinary travel will result in passing or 
seeing the location of any event involved in this case, do 
not stop or try to investigate. You must keep your mind 
clear of anything that is not presented to you in this 
courtroom. 


During the trial, do not provide information about the 
case to other people, including any of the lawyers, parties, 
witnesses, your friends, members of your family, or 
members of the media. If necessary, you may tell people 
(such as your employer or your child’s daycare provider) 
that you are a juror and let them know when you need to 
be in court. If people ask you for more details, you should 
tell them that you are not allowed to talk about the case 
until it is over. 


| want to emphasize that the rules prohibiting discus- 
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sions include your electronic communications. You must 
not send or receive information about anything related to 
the case by any means, including by text messages, email, 
telephone, internet chat, blogs, or social networking web 
sites. Do not even mention being on a jury when using 
social media, such as updating your status on Facebook 
or sending a message on Twitter. You don’t want to do 
anything that will invite others to talk to you about your 
jury duty. 


In short, do not communicate with anyone, by any 
means, concerning what you see or hear in the courtroom, 
and do not try to find out more about anything related to 
this case, by any means, other than what you learn in the 
courtroom. These rules ensure that the parties will receive 
a fair trial. If you have any questions about these restric- 
tions, please contact [the bailiff] [(insert other appropriate staff person)]. 


If you become exposed to any information other than 
what you learn in the courtroom, that could be grounds 
for a mistrial. A mistrial would mean that all of the work 
that you and your fellow jurors put into this trial will be 
wasted. Re-trials are costly and burdensome to the parties 
and the public. Also, if you communicate with others in 
violation of my orders, you could be fined or held.in 
contempt of court. 


After you have delivered your verdict, you will be free 
to do any research you choose and to share your experi: 
ences with others. 


[Remember that all phones, laptops, and other com- 
munication devices must be turned off while you are in 
court and while you are in deliberations.] 


Throughout this trial, you must come and go directly 
from the jury room. [Follow the bailiff’s instructions about 
where to wait in the courthouse and areas that you should 
avoid.] Do not remain in the hall or courtroom, as wit- 
nesses and parties may not recognize you as.a juror, and 


12 


INTRODUCTORY AND GENERAL WPI 1.01 


you may accidentally overhear some discussion about 
this case. Even a communication about an unrelated topic 
might give a bad impression to others, therefore | have 
instructed the lawyers, parties, and witnesses not to greet 
or talk to you during trial. 


| want to comment on one other aspect of your role 
and that is the importance of keeping an open mind 
throughout the various stages of these proceedings. The 
trial has a sensible order to it as each side presents and 
develops its position. 


First: The lawyers will have an opportunity to make 
opening statements outlining the testimony of witnesses 
and other evidence that they expect to be presented dur- 
ing trial. 


Next: The plaintiff will present the testimony of wit- 
nesses or other evidence to you. When the plaintiff has 
finished, the defendant may present the testimony of wit- 
nesses or other evidence. Each witness may be cross- 
examined by the other side. 


Next: When all of the evidence has been presented to 
you, | will instruct you on what law applies to this case. | 
will read the instructions to you out loud. You will have 
[individual copies of] the written instructions with yeu in 
the jury room during your deliberations. 


Next: The lawyers will make closing arguments. 


Finally: You will be taken to the jury room by the bai- 
liff where you will select a presiding juror. The presiding 
juror will preside over your discussions of the case, which 
are called deliberations. You will then deliberate in order 
to reach a decision, which is called a “verdict.” During 
your deliberations, you must apply the law that | provide 
to you in my instructions to the facts that you find to have 
been proven. 
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Until you are in deliberations, you must make sure 
you are maintaining open minds. If you were to form 
premature opinions about the case, this would interfere 
with your ability to get the benefit of each of the subse- 
quent stages. 


The attorneys’ role is to represent and advocate for 
the positions of their respective clients. The lawyers’ 
remarks, statements, and arguments are intended to help 
you understand the evidence and apply the law. However, 
the lawyers’ statements are not evidence or the law. The 
evidence is the testimony and the exhibits. The law is 
contained in my instructions. You must disregard anything 
the lawyers say that is at odds with the evidence or the 
law in my instructions. 


You may hear objections made by the lawyers during 
trial. Each party has the right to object to questions asked 
by another lawyer. These objections should not influence 
you. Do not make any assumptions or draw any conclu- 
sions based on a lawyer’s objections. 


When there is an objection, it is my job to rule on it. 
One of my duties as judge is to decide whether or not evi- 
dence should be admitted during this trial. What this 
means is that | must decide whether or not you should 
consider evidence offered by the parties. For example, if a 
party offers a photograph as an exhibit, | will decide 
whether it is admissible. Do not be concerned about the 
reasons for my rulings. You must not consider or discuss 
any evidence that | do not admit or that | tell you to 
disregard. 


Our state constitution prohibits a trial judge from mak- 
ing a comment on the evidence. For example, it would be 
improper for me to express my personal opinion about the 
value of a particular witness’s testimony. Although | will 
not intentionally do so, if it appears to you that | have 
indicated my personal opinion concerning any evidence, 
you must disregard that opinion entirely. The reason for 
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this constitutional rule is that it is solely the role of the 
jurors to weigh and evaluate the evidence in the case. 


You will be allowed to propose written questions to 
witnesses after the lawyers have completed their 
questioning. You may ask questions in order to clarify the 
testimony, but you are not to express any opinion about 
the testimony or argue with a witness. If you ask any ques- 
tions, remember that your role is that of a neutral fact 
finder, not an advocate. 


Before | excuse each witness, | will offer you the op- 
portunity to write out a question on a form provided by 
the court. Do not sign the question. | will review the ques- 
tion to determine if it is legally proper. 


There are some questions that | will not ask, or will 
not ask in the wording submitted by the juror. This might 
happen either due to the rules of evidence or other legal 
reasons, or because the question is expected to be 
answered later in the case. If | do not ask a juror’s ques- 
tion, or if | rephrase it, do not attempt to speculate as to 
the reasons and do not discuss this circumstance with 
the other jurors. 


By giving you the opportunity to propose questions, | 
am not requesting or suggesting that you do so. It will 
often be the case that a lawyer has not asked a question 
because it is legally objectionable or because a later wit- 
ness may be addressing that subject. | 


All proceedings in this trial are recorded [by the court 
reporter] [through electronic means]. Deliberating juries 
are rarely, if ever, given access to transcripts or record- 
ings of trial testimony. For this reason, you must pay close 
attention as the testimony is being presented. 


The related point is that you are allowed to take notes 
during trial. | am not instructing you to take notes, nor am 
| encouraging you to do so. Taking notes may interfere 
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with your ability to listen and observe. If you choose to 
take notes, | must remind you to listen carefully to all 
testimony and to carefully observe all witnesses. 


At an appropriate time, the bailiff will provide a note 
pad and a pen or pencil to each of you. Your juror number 
will be on the front page of the note pad. You must take 
notes on this pad only, not on any other paper. You must 
not take your note pad from the courtroom or the jury 
room for any reason. When you recess during the trial, 
please (insert appropriate instruction; see Note on Use). At the end of the 
day, the note pads must be left (insert appropriate instruction; see Note 
on Use)» While you are away from the courtroom or the jury 
room, no one else will read your notes. 





You must not discuss your notes with anyone or show 
your notes to anyone until you begin deliberating on your 
verdict. This includes other jurors. During deliberation, 
you may discuss your notes with the other jurors or.show 
your notes to them. 


You are not to assume that your notes are necessarily 
more accurate than your memory. | am allowing you to 
take notes to assist you in remembering clearly, not to 
substitute for your memory. You are also not to assume 
that your notes are more accurate than the memories or 
notes of the other jurors. 


After you have reached a verdict, your notes will be 
collected and destroyed by the bailiff. No one will be al- 
lowed to read them. 


Now that you have been empaneled as jurors, you 
need to take another oath. Please stand and raise your 
right hand and [I] [the clerk] will administer this oath. 


“Do you solemnly swear or affirm that you will 
well and truly try this case and render.a true verdict 
based upon the evidence and the law? Please 
respond.” 


16 


INTRODUCTORY AND GENERAL WPI 1.01 


Having taken your oath as jurors, you are now what 
the law calls and-eoensiders officers of this court. As such, 
you must not let your emotions overcome your rational 
thought process. You must decide the case solely on the 
evidence and the law before you and must not be influ- 
enced by any personal likes or dislikes, opinions, preju- 
dices, sympathy, or biases, including unconscious bias. 
Unconscious biases are stereotypes, attitudes, or prefer- 
ences that people may consciously reject but may be 
expressed without conscious awareness, control, or 
intention. Like conscious bias, unconscious bias, too, can 
affect how we evaluate information and make decisions. 


To assure that all parties receive a fair trial, you must 
act impartially with an earnest desire to reach a just and 
proper verdict. 


Thank you for your willingness to serve this court and 
our system of justice. 


NOTE ON USE 


This is not one of the written instructions on the law. Part 1 of this 
instruction is to be read to the panel of prospective jurors before begin- 
ning jury selection. Part 2 is to be read after jury selection is completed. 


A decision must be made as to how much of this advance oral 
instruction, WPI 1.01, is appropriate in a particular case. 


If the case involves parties other than the plaintiff and defendant, 
such as a cross-claimant or third-party defendant, the portion of the 
instruction introducing the parties will need to be modified. 


If the burden is other than preponderance of evidence, the 
paragraph discussing burden of proof must be modified. For the burden 


of proof in a fraud case, for example, see WPI 160.02 (Fraud—Burden of 
Proof), | 


Do not use the bracketed reference to the court reporter when the 
proceedings are recorded by video or audio recorder. Use the bracketed 
language on jurors receiving individual copies of the final instructions 
as applicable. 


The judge’s statement of the parties’ claims should be restricted to 
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a brief overview. If the judge chooses to preliminarily instruct the jurors 
as to the elements constituting these claims, and any related legal is- 
sues, the judge may do so by incorporating WPI 1.01.03 (Advance Oral 
Instruction—Preliminary Instruction on Claims and Defenses) at the 
end of this instruction. 


The instruction’s paragraphs on juror note-taking include two blank 
spaces. In the first blank space, insert an appropriate instruction to 
jurors regarding where to leave their notes during court recesses, such 
as “leave your note pad on your chair” or “take your note pad with you 
to the jury room.” In the second blank space, insert an appropriate 
instruction regarding where jurors are to leave their note pads at the 
end of the day, such as “in the jury room” or “on your chair.” 


The instruction’s paragraphs about prohibited juror communica- 
tions and avoiding outside information about the trial are intended for 
routine cases. For a higher publicity case, the judge should consider 


expanding on these provisions. 
SS 


COMMENT 
This instruction has been reorganized and revised for this edition. 


Unconscious and conscious bias. This instruction incorporates, 
in several places, new language concerning both unconscious and con- 
scious bias. 


In drafting the language on unconscious and conscious bias, the 
WPI Committee carefully reviewed the preliminary oral instructions 
recently adopted for use in criminal cases in the United States District 
Court, Western District of Washington. There are slight modifications 
and additions designed, in part, to avoid the state constitutional provi- 
sion on commenting on the evidence. Wash. Const. art IV, § 16. The 
original instructions from the district court are set forth at http://www. 


wawd.uscourts.gov/jury/unconscious-bias (last visited November 15, 
2017). 


A trial court is not constitutionally-required to sua sponte question 
potential jurors about potential racial bias or to instruct on such issues. 
State v. Davis, 141 Wn.2d 798, 826-34, 10 P.3d 977 (2000) (death 
penalty case.) The Davis court discussed the possibility of “unnecessar- 
ily bringing [issues of race] to the attention of jurors” by such inquiry 
when not requested by defense counsel. Davis relied heavily on juris- 
prudence from the United States Supreme Court, in particular on the 
death penalty case of Turner v. Murray, 476 U.S. 28, 106 S.Ct. 1683, 90 
L.Ed.2d 27 (1986), and contains a thorough review of federal case law. 
The United States Supreme Court in Pefia-Rodiguez v. Colorado, — 
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U.S. —, 187 S.Ct. 855, 869, 197 L.Ed.2d 107 (2017), concluded that the 
general rule against impeaching a jury verdict must fall when a juror 
has indicated that he or she relied on racial animus or stereotypes in 
reaching the verdict. In Turner v. Stime, 153 Wn.App. 581, 222 P.3d 
1243 (2009), the court concluded that statements of clear racial bias 
made by a juror concerning plaintiffs counsel do not “inhere in the 
verdict” and that it was proper for the trial court to grant a new trial 
upon proof that such statements were made. 


The Washington Supreme Court has emphasized the dangers of 
racial bias impacting the fairness of a trial. For example, in State v. 
Monday, 171 Wn.2d 667, 257 P.3d 551 (2011), the court unanimously 
reversed a conviction for prosecutorial misconduct in referring to an 
“anti-snitch code” allegedly prevalent in the African American com- 
munity, concluding that when racial bias is shown, it becomes the 
State’s burden to show harmlessness beyond a reasonable doubt. See 
also City of Seattle v. Erickson, 188 Wn.2d 721, 398 P.3d 1124 (2017) 
(when the sole member of a racially cognizable group has been subject 
to a peremptory challenge by the State, a prima facie case of discrimina- 
tory purpose has been established). 


Voir Dire. The term voir dire has been replaced in several places 
in the instruction for the purpose of better juror comprehension. No 
substantive change is intended. 

® 


Questioning jurors individually. Although this is more common 
in criminal cases than in civil, the subject matter of the trial may make 
it necessary to conduct individual questioning on particularly sensitive 
or private matters. If a juror expresses discomfort in answering such 
questions in front of the entire panel or if the court determines that all 
jurors should be questioned individually given the subject matter, indi- 
vidual questioning can occur. Individual questioning may also be war- 
ranted when there is a concern that the panel may be unduly influenced 
by the answers of other potential jurors or if there has been substantial 
media interest in the case. However, the courtroom must not be closed 
to the public unless the Jshikawa factors are met and the court’s find- 
ings included in the record. Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 
640 P.2d 716 (1982). Accord, State v. Bone-Club, 128 Wn.2d 254, 906 
P.2d 325 (1995). 


Absent Ishikawa findings on the record, the courtroom is open dur- 
ing individual questioning of prospective jurors to all members of the 
public and to the media. It is only the other jurors who are not present 
for the individual questioning. See State v. Strode, 167 Wn.2d 222, 217 
P.3d 310 (2009). It should be noted that when a juror questionnaire is 
used as part of jury selection, review of the completed questionnaire in 
chambers, as a general rule, does not violate the clear mandate of the 
Washington Constitution, Article I, § 10 that “justice in all cases shall 
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be administered openly.” State v. Slert, 181 Wn.2d 598, 602-608, 334 
P.3d 1088 (2014). Although the Supreme Court in Slert reversed the 
Court of Appeals as to its specific conclusion, the Court of Appeals deci- 
sion does contain a thorough discussion of the law in this area. State v. 
Slert, 169 Wn.App. 766, 282 P.3d 101 (2012). 


Juror questions for witnesses. CR 43 and CRLJ 43 both require 
that jurors, in civil cases, be permitted to ask questions of witnesses. 
The rules read as follows: | 


The court shall permit jurors to submit to the court written ques- 
tions directed to witnesses. Counsel shall be given an opportunity 
to object to such questions in a manner that does not inform the 
jury that an objection was made. The court shall establish 
procedures for submitting, objecting to, and answering questions 
from jurors to witnesses, The court may rephrase or reword ques- 
tions from jurors to witnesses. The court may refuse on its own mo- 
tion to allow a particular question from a juror to a witness. 


CR 43(k); CRLJ 43(k). 


The Washington State Jury Commission recommended that the 
judge use the following procedures for handling juror questions submit- 
ted for witnesses: 


1. At the conclusion of each witness’s testimony, the court asks 
if jurors have written questions, which are brought to the 
judge; ! 


2. Outside the presence of the jury, counsel are given the op- 
portunity to make objections to the question or to suggest 
modifications to the question, by passing the written ques- 
tion between counsel and the court during a side-bar confer- 
ence or by excusing jurors to the jury room; 


3. The judge asks the question of the witness; 


4. Counsel are permitted to ask appropriate follow-up ques- 
tions; and 


5. The written questions are made part of the record. 


Washington State Jury Commission Report, Recommendation 33 (July 
2000) (narrative section). Additionally, the judge may rephrase, reword, 
or refuse to allow particular juror questions, see CR 438(k) and CRLJ 
43(k), and objections to the written questions should be made a part of 
the record. : 
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Juror note-taking. Jurors must be permitted to take notes during 
civil trials. However, the judge has discretion in deciding whether to al- 
low jurors to review their own notes in the jury room during recesses. 
CR 47(j); CRLJ 38(h). | | 


Copies of instructions. The instruction includes a bracketed 
phrase informing jurors that at the end of the trial they will each receive 
a copy of the final instructions. The Washington State Jury Commission 
has recommended that this practice be adopted, to the extent feasible. 
Washington State Jury Commission’s Report to the Board for Judicial 
Administration, Recommendation 35 (July 2000) (for text see Appendix 
G of this volume). This practice helps jurors to more readily understand 
the final instructions and improves their deliberation process. See the 
Jury Commission’s Report, Recommendation 35 (accompanying narra- 
tive section). 


Repeating testimony. See the Comment to WPI 6.19 (Jurors 
Rehearing Trial Testimony—Cautionary Instruction). 


Improper juror communications. The instruction warns jurors, 
after they have been selected to serve on a case, against participating in 
improper communications and research about the case. Some of this in- 
formation, however, should be given to potential jurors before they ar- 
rive in the courtroom for jury selection. Courts should make sure that 
potential jurors who are reporting for jury duty know that they should 
not seek out or receive any information about pending legal cases or 
issues. 


Because it is juror misconduct to “extra-judicially acquire case- 
specific information during the course of the trial,” State v. Tigano, 63 


Wn.App. 336, 341, 818 P.2d 1369, 1372 (1991), it is important to so 
notify the jurors at the outset. 


[Current as of September 2018.] 
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WPI 1.01.01 


ADVANCE ORAL INSTRUCTION—JUROR 
QUESTIONS FOR WITNESSES 


(WITHDRAWN) 


This instruction has been incorporated into WPI 1.01 (Advance 
Oral Instruction—Beginning of Proceedings). 


[Current as of September 2018./ 
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WPI 1.01.02 
[RESERVED] 
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WPI 1.01.03 


ADVANCE ORAL INSTRUCTION—PRELIMINARY 
INSTRUCTION ON CLAIMS AND DEFENSES 


| will now describe for you the basic elements of the 
claims and defenses that the parties intend to prove in 
this case. | am doing so for only one purpose: to help you 
evaluate the evidence as it is being presented. 


Please remember that the claims and defenses might 
change during the course of a trial. For this reason, this 
instruction is preliminary only. It may differ from the final 
instructions you receive at the end of the trial. Your 
deliberations will be guided entirely by those final 
instructions. | 


The plaintiff claims: 


(Insert here the elements of the expected claims in the 
case. Appropriate additional instructions, such as on the 
burden of proof, may also be included here. Legal terms 
used in these elements or instructions may also be defined 
here, aS appropriate.) 


The defendant [claims] [denies]: 


(Insert here the additional elements of any affirmative de- 
fenses, crossclaims, and counterclaims in the case. Ap- 
propriate instructions, such as on the burden of proof, 
may also be included here. Legal terms used in these ele- 
ments or instructions may also be defined here, as 
appropriate.) 


NOTE ON USE 


The judge may use this instruction to help jurors understand the 
significance of the evidence being presented during the course of the 
trial. The instruction may be used after, or incorporated into, WPI 1.01 
(Advance Oral Instruction—Beginning of Proceedings). See the Com- 
ment below. 
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COMMENT 


Background. Under this preliminary instruction, the judge speci- 
fies the elements of the claims, affirmative defenses, crossclaims, and 
counterclaims. Other appropriate instructions may be included and key 
legal terms may be defined. Because of the confusion that would be 
caused if the preliminary instruction were to be contradicted in a final 
instruction, this instruction should be used only when the law is well- 
settled. 


This instruction was drafted in response to a recommendation from 
the Washington State Jury Commission. Washington State Jury Com- 
mission’s Report to the Board for Judicial Administration, Recommen- 
dation 27 (July 2000) (for text, see Appendix G in this volume), The 
Jury Commission’s report refers to studies showing that “pre- 
instructing” jurors as to the applicable legal principles increases their 
ability to focus on and remember the relevant evidence and improves 
their adherence to the judge’s instructions. Jury Commission’s Report, 
Recommendation 27 (accompanying narrative section). 


Judicial discretion. The Jury Commission’s recommendation is 
not binding on trial judges. Accordingly, judges may exercise discretion 
in deciding whether and how to preliminarily instruct jurors on the ele- 
ments of expected claims and defenses. 


[Current as of September 2018./ 


WPI 1.01.04 GENERAL INSTRUCTIONS 
WPI 1.01.04 


ADVANCE ORAL INSTRUCTION—JURORS TAKING 
NOTES 


(WITHDRAWN) 


This instruction has been incorporated into WPI 1.01 (Advance 
Oral Instruction—Beginning of Proceedings). 


[Current as of September 2018.] 
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WPI 1.02 ) 


CONCLUSION OF TRIAL—INTRODUCTORY 
INSTRUCTION 


It is your duty to decide the facts in this case based 
upon the evidence presented to you during this trial. It 
also is your duty to accept the law as | explain it to you, 
regardless of what you personally believe the law is or 
what you personally think it should be. You must apply 
the law from my instructions to the facts that you decide 
have been proved, and in this way decide the case. 


The evidence that you are to consider during your 
deliberations consists of the testimony that you have 
heard from witnesses [, and the exhibits that | have admit- 
ted,] during the trial. If evidence was not admitted or was 
stricken from the record, then you are not to consider it in 
reaching your verdict. 


[Exhibits may have been marked by the court clerk 
and given a number, but they do not go with you to the 
jury room during your deliberations unless they have been 
admitted into evidence. The exhibits that have been admit- 
ted will be available to you in the jury room.] 


In order to decide whether any party’s claim has been 
proved, you must consider all of the evidence that | have 
admitted that relates to that claim. Each party is entitled to 
the benefit of all of the evidence, whether or not that party 
introduced it. 


You are the sole judges of the credibility of each wit- 
ness, and of the value or weight to be given to the 
testimony of each witness. In assessing credibility, you 
must avoid bias, conscious or unconscious, including 
bias based on religion, ethnicity, race, sexual orientation, 
gender or disability. 


In considering a witness’s testimony, you may con- 
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sider these things: the opportunity of the witness to 
observe or know the things they testify about; the ability 
of the witness to observe accurately; the quality of a 
witness’s memory while testifying; the manner of the wit- 
ness while testifying; any personal interest that the wit- 
ness might have in the outcome or the issues; any bias or 
prejudice that the witness may have shown; the reason- 
ableness of the witness’s statements in the context of all 
of the other evidence; and any other factors that affect 
your evaluation or belief of a witness or your evaluation of 
his or her testimony. 


One of my duties has been to rule on the admissibility | 
of evidence. Do not be concerned during your delibera- 
tions about the reasons for my rulings on the evidence. If 
| have ruled that any evidence is inadmissible, or if | have 
asked you to disregard any evidence, then you must not 
discuss that evidence during your deliberations or 
consider it in reaching your verdict. 3 


The law does not permit me to comment on the evi- 
dence in any way. | would be commenting on the evidence 
if | indicated my personal opinion about the: value of 
testimony or other evidence. Although | have not intention- 
ally done so, if it appears to you that | have indicated my 
personal opinion, either during trial or in giving tnese 
instructions, you must disregard it entirely. 


The comments of the lawyers during. this trial are 
intended to help you understand the evidence and apply 
the law. However, it is important for you to remember that 
the lawyers’ remarks, statements, and arguments are not 
evidence. You should disregard any remark, statement, or 
argument that is not supported by the evidence or the law 
as | have explained it to you. 


You may have heard objections made by the lawyers 
during trial. Each party has the right to object to ques- 
tions asked by another lawyer, and may have a duty to do 
so. These objections should not influence you. Do not 
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_make any assumptions or draw any conclusions based on 
a lawyer’s objections. 


As jurors, you have a duty to consult with one an- 
other and to deliberate with the intention of reaching a 
verdict. Each of you must decide the case for yourself, but 
only after an impartial consideration of all of the evidence 
with your fellow jurors. Listen to one another carefully. In 
the course of your deliberations, you should not hesitate 
to re-examine your own views and to change your opinion 
based upon the evidence. You should not surrender your 
honest convictions about the value or significance of evi- 
dence solely because of the opinions of your fellow jurors. 
Nor should you change your mind just for the purpose of 
obtaining enough votes for a verdict. | 


As jurors, you are officers of this court. You must not 
let your emotions overcome your rational thought process. 
You must reach your decision based on the facts proved 
to you and on the law given to you, not on sympathy, prej- 
udice, or personal preference. To assure that all parties 
receive a fair trial, you must act impartially with an earnest 
desire to reach a proper verdict. 


Finally, the order of these instructions has no signifi- 
cance as to their relative importance. They are all equally 
important. In closing arguments, the lawyers may properly 
discuss specific instructions, but you must not attach any 
special significance to a particular instruction that they 
may discuss. During your deliberations, you must consider 
the instructions as a whole. 


NOTE ON USE 


Give this instruction in every case. This instruction is the first of 
the written final instructions given to the jury at the end of the trial. 


COMMENT 


In Whitchurch v. McBride, 63 Wn.App. 272, 818 P.2d 622 (1991), 
the court cites this instruction with approval for the proposition that 
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the jury is to consider all evidence regardless of which party introduced 
the evidence. An instruction telling the jury to consider the instructions 
as a whole was approved in Cunningham v. Town of Tieton, 60 Wn.2d 
434, 374 P.2d 375 (1962). 


In this edition, the WPI Committee has added an admonition that 
the jurors must not let bias, conscious or unconscious, influence their 
assessment of credibility. For further discussion of conscious or uncon- 
scious bias, see the Comment to WPI 1.01 (Advance Oral Instruction— 
Beginning of Proceeding). 


CR 51 (h) provides that all exhibits (but not depositions) that are 
received in evidence are to go to the jury room. In some circumstances, 
however, the trial judge may limit the juror’s use of, or exclude, exhibits 


admitted for illustrative purposes. See Martin v. Schoonover, 13 
Wn.App. 48, 5383 P.2d 438 (1975). 


The appellate courts have suggested that such evidence, admitted 
for illustrative purposes, should not ordinarily go to the jury room. 
State v. Lord, 117 Wn.2d 829, 856, 822 P.2d 177, 194 (1991) (summary 
chart), citing McCartney v. Old Line Life Ins. Co. of America, 3 Wn.App. 
92, 472 P.2d 581 (1970). See Tegland, 5 Washington Practice: Evidence 
Law and Practice § 402.41 (6th ed.). 


A number of cases have dealt with the issue of exhibits in the form 
of electronic recordings. As a general rule, the court has discretion to 
send a recorded exhibit (such as a confession in a criminal case) back to 
the jury room, assuming such exhibit has been properly admitted. State 
v. Elmore, 139 Wn.2d 250, 293-96, 985 P.2d 289 (1999). In State v. 
Castellanos, 132 Wn.2d 94, 935 P.2d 13538 (1997), the Washington 
Supreme Court distinguished “non-testimonial” exhibits (a recorded 
drug transaction) from “testimonial” exhibits (a 911 caller identifying a 
perpetrator). The Supreme Court suggested that “nontestimonial” 
exhibits be treated like other exhibits, but-that the trial court should be 
alert to a possible risk that “testimonial exhibits” may unduly empha- 
size the subject matter. 


With regard to “testimonial” exhibits, the Washington case law 
does not establish bright-line rules. The trial court is instead given 
considerable discretion to do what seems fair and reasonable in the case 
at hand. The reported cases are discussed in Ende, 14A Washington 
Practice, Civil Procedure § 32.2 (3d ed.). 


For a discussion of the issues involved when a jury asks to rehear 
particular trial testimony, see the Comment to WPI 6.19 (Jurors Rehear- 
ing Testimony—Cautionary Instruction). 


[Current as of September 2018. ] 
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WPI 1.03 
DIRECT AND CIRCUMSTANTIAL EVIDENCE 


The evidence that has been presented to you may be 
either direct or circumstantial. The term “direct evidence” 
refers to evidence that is given by a witness who has 
directly perceived something at issue in this case. The 
term “circumstantial evidence” refers to evidence from 
which, based on your common sense and experience, you 
may reasonably infer something that is at issue in this 
case. 


The law does not distinguish between direct and 
circumstantial evidence in terms of their weight or value 
in finding the facts in this case. One is not necessarily 
more or less valuable than the other. 


NOTE ON USE 


This instruction should be given upon the request of any party 
when there is circumstantial evidence in the case. If it is appropriate 
that the jury also be instructed on the inference of negligence, WPI 
22.01 (Res Ipsa Loquitur—Inference of Negligence), should be used 
instead of this instruction. 


COMMENT 


The trial court may, in its discretion, decline to give an instruction 
on circumstantial evidence if the case rests upon direct testimony, even 


if some circumstantial evidence was presented during the trial. Kemp v. 
Leonard, 70 Wn.2d 643, 424 P.2d 660 (1967). 


[Current as of September 2018./ 
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WPI 1.04 TO 1.05 
[RESERVED] 
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- WPT 1.06 
EVIDENCE FOR LIMITED PURPOSE 


Certain evidence has been admitted in this case for 
only a limited purpose. This [evidence consists of 
and] may be considered by you only for the purpose of 
. It may not be considered by you for any other 
purpose. Any discussion of the evidence during your 
deliberations must be consistent with this limitation. 


NOTE ON USE 


This instruction is for use at the conclusion of the trial. Use 
bracketed material as applicable. Fill in the blank to conform to the 
evidence. . 


For an oral instruction to be given at the time the evidence is of- 
fered, see WPI 6.07 (Limited Purpose Evidence—Generally). 


For a special instruction relating to evidence of a criminal convic- 
tion offered to impeach a witness, see WPI 3.02 (Conviction of Crime— 
Impeachment). 


COMMENT 


ER 105. The court rule provides: “Limited Admissibility. When evi- 
dence that is admissible as to one party or for one purpose but not 
admissible as to another party or for another purpose is admitted, the 
court, upon request, shall restrict the evidence to its proper scope and 
instruct the jury accordingly.” 


This pattern instruction is broadly written to apply to many differ- 
ent circumstances. For example, hearsay may be inadmissible to prove 
the truth of the matter asserted but admissible to show that the listener 
had knowledge or notice (ER 801(c)). Similarly, an admission may be 
admissible against the party making the admission but not against a 
co-party (ER 801(d)(2)). 


Other examples include subsequent remedial measures inadmis- 
sible to show negligence but admissible to show ownership (ER 407); 
prior misconduct inadmissible to show propensity but admissible to 
show motive or intent (ER 404(b)); and religious beliefs of a witness 
inadmissible for impeachment but admissible if relevant to a substan- 
tive issue in the case (ER 610). 
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As a general rule, the burden of requesting a limiting instruction is 
on the objecting party or the party adversely affected. The failure to 
request a limiting instruction generally waives any error that could 


have been corrected by the instruction. See Lamborn v. Phillips Pac. 
Chemical Co., 89 Wn.2d 701, 575 P.2d 215 (1978); State v. Barber, 38 
Wn.App. 758, 689 P.2d 1099 (1984). 


For a discussion of limiting instructions, see Tegland, 5 Wo chiwetan 
Practice, Evidence Law and Practice § 105.2 (6th ed.). A more specific 
discussion of limiting instructions in civil cases is found in Ende, 14A 
Washington Practice, Civil Procedure § 31:18 (3d ed.). 


[Current as of September 2018. ] 
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WPI 1.07 
CORPORATIONS AND SIMILAR PARTIES 


The law treats all parties equally whether they are 
[corporations] [business entities] [government entities] 
[partnerships] or individuals. This means that [corpora- 
tions] [business entities] [government entities] [partner- 
ships] and individuals are to be treated in the same fair 
and unprejudiced manner. | 


NOTE ON USE 


This instruction should be given only in those cases involving par- 
ties with different legal characteristics. Select the appropriate bracketed 
term or terms. 


COMMENT 


A similar instruction was approved in Shanks v. Oregon-Washington 
R. & Nav. Co., 98 Wash. 509, 167 P. 1074 (1917). 


This instruction has been revised for this edition to add the alterna- 
tive of “business entities” for use as a generic term for other business 
organizations. 


[Current as of September 2018./ 
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WPI 1.08 


CONCLUDING INSTRUCTION—FOR GENERAL 
VERDICT FORM 


When you begin to deliberate, your first duty is to 
select a presiding juror. The presiding juror’s responsibil- 
ity is to see that you discuss the issues in this case in an_ 
orderly and reasonable manner, that you discuss each is- 
sue submitted for your decision fully and fairly, and that 
each one of you has a chance to be heard on every ques- 
tion before you. Deliberations are to occur only in the jury 
room when all [six] [twelve] jurors are present. 


You are all officers of the court and must evaluate the 
evidence with an open mind free of bias or prejudice. If 
during your deliberations, you become concerned that the 
discussions are being influenced by preconceived bias or 
prejudice, you must bring this to the attention of the other 
jurors so that the issue may be fairly discussed among all 
members of the jury. 


4 


You will be given [the exhibits admitted in evidence,] 
these instructions [,] and — verdict form[s] for record- 
ing your verdict. [Exhibits may have been marked by the 
court clerk and given a number, but they do not go with 
you to the jury room during your deliberations unless they 
have been admitted into evidence. The exhibits that have 
been admitted will be available to you in the jury room.] 


(Appropriate directions for use of the particular verdict 
forms may be inserted here. See Note on Use.) 


During your deliberations, you may discuss any notes 
that you have taken during the trial, if you wish. You have 
been allowed to take notes to assist you in remembering 
clearly, not to substitute for your memory or the memo- 
ries or notes of other jurors. Do not assume, however, 
that your notes are more or less accurate than your 
memory. 
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You will need to rely on your notes and memory as to 
the testimony presented in this case. Testimony will rarely, 
if ever, be repeated for you during your deliberations. 


lf, after carefully reviewing the evidence and instruc- 
tions, you feel a need to ask the court a legal or procedural 
question that you have been unable to answer, write the 
question out simply and clearly. [For this purpose, use the 
form provided in the jury room.] In your question, do not 
state how the jury has voted, or in any other way indicate 
how your deliberations are proceeding. The presiding juror 
should sign and date the question and give it to the bailiff. 
| will confer with the lawyers to determine what response, 
if any, can be given. 


In order to reach a verdict [ten] [five] of you must 
agree. When [ten] [five] of you have agreed, then the 
presiding juror will fill in the verdict form. The presiding 
juror must sign the verdict whether or not the presiding 
juror agrees with it. The presiding juror will then inform 
the bailiff that you have reached a verdict. The bailiff will 
conduct you back into this courtroom where the verdict 
will be announced. | 


NOTE ON USE 


Use this instruction when general verdict forms are being used. See 
WPI 45.01 (General Verdict Forms—Single Plaintiff and Defendant), 
WPI 45.01.01 (General Verdict Forms—Single Plaintiff and Multiple 
Defendants), WPI 45.01.02 (General Verdict Forms—Multiple Plaintiffs 
and Single Defendant), and WPI 45.20 (General Verdict Forms— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements) for gen- 
eral verdict forms. This concluding instruction may be adapted as nec- 
essary to fit the case depending upon the verdict form used. If a special 
verdict form is used, use WPI 1.11 (Concluding Instruction—For Special 
Verdict Form) instead of this instruction. 


For examples of directions for using verdict forms in common types 
of cases, see WPI 1.09 (Use of General Verdict Forms for Single Plaintiff 
and Defendant) and WPI 1.10 (Use of General Verdict Forms for 
Multiple Defendants). Use them as inserts in this basic concluding 
instruction: In the blank before “verdict form[s]” in the second 
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paragraph, insert “a” or the number of verdict forms that the jury will 
receive. | 


For a directed verdict or admitted liability case, refer to the form of 
verdict in the singular. Use Verdict Form A of WPI 45.01 (General 
Verdict. Forms—Single Plaintiff and Defendant), WPI 45.01.01 (General 
Verdict Forms—Single Plaintiff and Multiple Defendants), WPI 45.01.02 
(General Verdict Forms—Multiple Plaintiffs and Single Defendant), and 
WPI 45.20 (General Verdict Forms—Personal Injury/Wrongful Death— 
Single Defendant—No Contributory NegligericeNo “Kmpty Chairs’— 
Separate Damage Elements). 


Jurors may also be provided with suggested deliberation procedures, 
see WPI 6.18 (Suggestions for Deliberation Procedures). If this is done, 
the two instructions must be kept distinct and should be read to the 
jurors at different times, See the Note on Use and Comment to WPI 
6.18 (Suggestions for Deliberation Procedures). 


COMMENT 


New to this edition is the second paragraph of the instruction, 
which encourages all members of the jury to be responsible for ensuring 
that decisions are made based solely on the evidence and not upon 
preconceived biases or prejudices. The United States Supreme Court in 
Pena-Rodriguez v. Colorado, — U.S. —, 187 S, Ct 855, 869, 197 L.Ed.2d 
107 (2017), concluded that the general rule against impeaching a jury 
verdict must fall when a juror has indicated that he or she relied on 
racial animus or stereotypes in reaching the verdict. See also Turner v. 
Stime, 1538 Wn.App. 581, 222 P.3d 1243 (2009). 


For a discussion of other issues involving both conscious and uncon- 
scious bias, see the Comment to WPI 1.01 (Advance Oral Instruction— 
Beginning of Proceedings). 


CR 51(h) provides that: 


In addition to the written instructions given, the jury shall take 
with it all exhibits received in evidence, except depositions. Copies 
may be substituted for any parts of public records or private docu- 
ments as ought not, in the opinion of the court, to be taken from the 
person having them in possession. Pleadings shall not go to the 
jury room. 


See the Comment to WPI 1.02 (Conclusion of Trial—Introductory 
Instruction) for a discussion of exhibits. 


The instruction incorporates the Jury Commission’s recommenda- 
tion that the final jury instructions inform the jurors as to the 
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procedures for submitting questions to the court during deliberations. 
Washington State Jury Commission’s Report to the Board for Judicial 
Administration, Recommendation 39 (July 2000) (for text see Appendix 
G in this volume). See CR 51(i) and CRLJ 51(i). © 


O’Brien v. City of Seattle, 52 Wn.2d 5438, 327 P.2d 433 (1958), em- 
phasizes that the court should avoid even the appearance of the judge 
or bailiff communicating in any way with a jury on any point of law af- 
ter it has started to deliberate except in open court. In State v. Robinson, 
9 Wn.App. 644, 513 P.2d 837 (1973), the Court of Appeals found that a 
judge who answered a question for the jury through an open jury room 
door violated a statute that was substantially the same as CR 51(i), but 
held that the error was not prejudicial and did not constitute grounds 
for reversal. On appeal, the Washington Supreme Court found it unnec- 
essary to consider whether the procedure used by the trial judge was re- 
versible error, because the court had already reversed the case on 
substantive grounds. State v. Robinson, 84 Wn.2d 42, 523 P.2d 1192 
(1974). 


A negative reply by the court to a request for further instruction is 
not reversible error and does not violate the open court rule even though 


it is not done in open court in accordance with the rule. State v. Lewis, 
37 Wn.2d 540, 225 P.2d 428 (1950). 


Ex parte communications with jurors may also violate the Code of 
Judicial Conduct. CJC 2.9. 


CR 47(i)(2) prohibits the bailiff from making or allowing any com- 
munication to jurors while they are deliberating that may affect the 
case. “As a general rule, a trial court should not communicate with the 
jury in the absence of the defendant. The bailiff is in a sense the ‘alter- 
ego’ of the judge, and is therefore bound by the same constraints.” State 
v. Bourgeois, 133 Wn.2d 389, 407, 945 P.2d 1120, 1129 (1997) (citations 
omitted). 


It is error for the judge to have the bailiff orally define a term for a 
deliberating jury, State v. Saraceno, 23 Wn.App. 473, 596 P.2d 297 
(1979) (error was harmless in that case), and for the bailiff to provide a 
dictionary for jurors. Adkins v. Aluminum Co. of America, 110 Wn.2d 
128, 750 P.2d 1257 (1988) on denial of reconsideration, 756 P.2d 142 
(Wash. 1988). Directing the bailiff to give a jury an oral response to a 
request for clarification of an instruction is error. State v. Russell, 25 
Wn.App. 933, 611 P.2d 1320 (1980) (error was harmless in that case). 
These restrictions do not apply to the duty of the bailiff to take care of 
housekeeping needs, eating, lodging, personal arrangements, and fam- 
ily messages for jurors. See State v. Smith, 43 Wn.2d 307, 261 P.2d 109 
(1953); State v. Carroll, 119 Wash. 623, 206 P. 563 (1922). 


[Current as of September 2018.] 
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WPI 1.09 


USE OF GENERAL VERDICT FORMS FOR SINGLE 
PLAINTIFF AND DEFENDANT 


If you decide the case in favor of the plaintiff, then 
you will use Verdict Form A and fill in the amount. If you 
decide the case for the defendant, then you will use 
Verdict Form B. 


NOTE ON USE 


This instruction is to be used as an insert in WPI 1.08 (Concluding 
Instruction—For General Verdict Form). This gives directions to the 
jury for the use of verdict forms in a case with one plaintiff and one 
defendant in which there is no issue of contributory negligence. 


Use verdict forms from WPI 45.01 (General Verdict Forms—Single 
Plaintiff and Defendant), WPI 45.01.01 (General Verdict Forms—Single 
Plaintiff and Multiple Defendants), WPI 45.01.02 (General Verdict 
Forms—Multiple Plaintiffs and Single Defendant), and WPI 45.20 (Gen- 
eral Verdict Forms—Personal Injury/Wrongful Death—Single Defen- 
dant—No Contributory Negligence—No “Empty Chairs”’—Separate 
Damage Elements). This instruction will need to be modified if it is 
used with WPI 45.01.01 (General Verdict Forms—Single Plaintiff and 
Multiple Defendants), which uses verdict forms A, B, and C. 


[Current as of September 2018./ 
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WPI 1.10 


USE OF GENERAL VERDICT FORMS FOR 
MULTIPLE DEFENDANTS 


(WITHDRAWN) 


This instruction has been withdrawn from this edition consistent 
with current practice. 


[Current.as of September 2018.] 
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CONCLUDING INSTRUCTION—FOR SPECIAL 
VERDICT FORM > 


When you begin to deliberate, your first duty is to 
select a presiding juror. The presiding juror’s responsibil- 
ity is to see that you discuss the issues in this case in an 
orderly and reasonable manner, that you discuss each is- 
sue submitted for your decision fully and fairly, and that 
each one of you has a chance to be heard on every ques- 
tion before you. Deliberations are to occur only in the jury 
room when all [six] [twelve] jurors are present. 


You are all officers of the court and must evaluate the 
evidence with an open mind free of bias or prejudice. If 
during your deliberations, you become concerned that the 
discussions are being influenced by preconceived bias or 
prejudice, you must bring this to the attention of the other 
jurors so that the issue may be fairly discussed among all 
members of the jury. 


You will be given [the exhibits admitted in evidence 
and] these instructions. You will also be given a special 
verdict form that consists of several questions for you to 
answer. You must answer the questions in the order in 
which they are written, and according to the directions on 
the form. It is important that you read all the questions 
before you begin answering, and that you follow the direc- 
tions exactly. Your answer to some questions will deter- 
mine whether you are to answer all, some, or none of the 
remaining questions. 


During your deliberations, you may discuss any notes 
that you have taken during the trial, if you wish. You have 
been allowed to take notes to assist you in remembering 
clearly, not to substitute for your memory or the memo- 
ries or notes of other jurors. Do not assume that your 
notes are more or less accurate than your memories. 
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You will need to rely on your notes and memory as to 
the testimony presented in this case. Testimony will rarely, 
if ever, be repeated for you during your deliberations. 


If, after carefully reviewing the evidence and instruc- 
tions, you feel a need to ask the court a legal or procedural 
question that you have been unable to answer, write the 
question out simply and clearly. [For this purpose, use the 
form provided in the jury room.] In your question, do not 
state how the jury has voted, or in any other way indicate 
how your ricer are proceeding. The presiding juror 
should sign and date the question and give it to the bailiff. 
i will confer with the lawyers to determine what response, 
if any, can be given. 


In order to answer any question on the special verdict 
form, [ten] [five] jurors must agree upon the answer. It is 
not necessary that the jurors who agree on the answer be 
the same jurors who agreed on the answer to any other 
question, so long as [ten] [five] jurors agree to each 
answer. 


_ When you have finished answering the questions ac- 
cording to the directions on the special verdict form, the 
presiding juror will sign the verdict form. The presiding 
juror must sign the verdict whether or not the presiding 
juror agrees with the verdict. The presiding juror will then 
tell the bailiff that you have reached a verdict. The bailiff 
will bring you back into court where your verdict will be 
announced. 


NOTE ON USE 
Use this instruction whenever a special verdict form is to be used. 


Jurors may also be provided with suggested deliberation procedures, 
see WPI 6.18 (Suggestions for Deliberation Procedures). If this is done, 
the two instructions must be kept distinct and should be read to the 
jurors at different times. See the Note on Use and Comment to WPI 
6.18 (Suggestions for Deliberations and Procedures). 


COMMENT 
New to this edition is the second paragraph of the instruction, 
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which encourages all members of the jury to be responsible for ensuring 
that decisions are made based solely on the evidence and not upon 
preconceived biases or prejudices. The United States Supreme Court in 
Pefia-Rodriguez v. Colorado, — U.S. —, 187 S. Ct 855, 869, 197 L.Ed.2d 
107 (2017), concluded that the general rule against impeaching a jury 
verdict must fall when a juror has indicated that he or she relied on 
racial animus or stereotypes in reaching the verdict. In Turner v. Stime, 
153 Wn.App. 581, 222 P.38d 1243 (2009), the court concluded that state- 
ments of clear racial bias made by a juror concerning plaintiff's counsel 
do not “inhere in the verdict” and that it was proper for the trial court 
to grant a new trial upon proof that such statements were made. 


For a discussion of other issues involving both conscioys and uncon- 
scious bias, see the Comment to WPI 1.01 (Advance Oral Instruction— 
Beginning of Proceedings). 


Under RCW 4.44.380, ten jurors must agree before there is a verdict 
of a jury of twelve. For special verdicts, it is not necessary that the 
same ten jurors agree on all-the interrogatories, so long as each inter- 
rogatory answer is agreed to by some combination of ten jurors. The 
rule is based on CR 49(]) and is commonly known as the “any ten jurors” 
rule. For courts of limited jurisdiction, see CRLJ 49(g). 


The instruction also incorporates the Jury Commission’s recom- 
mendation that the final instructions inform jurors as to the procedures 
for submitting questions to the court during deliberations. Washington 
State Jury Commission’s Report to the Board for Judicial Administra- 
tion, Recommendation 39 (July 2000) (for text, see Appendix G in Vol- 
ume 6A). See related discussion in the Comment to WPI 1.08 (Conclud- 
ing Instruction—For General Verdict Form). : | 


[Current as of September 2018.] 
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INTRODUCTORY AND GENERAL WPI 1.12 


WPI 1.12 
DEADLOCKED JURY 


You have indicated that you are unable to reach a 
verdict. | would like to offer assistance to you at this point. 
Please understand that you are free to accept or reject 
this offer, as you see fit. 


| am proposing that you return to the jury room and 
try to identify your areas of disagreement. The disagree- 
ment might relate either to the evidence or the final 
instructions of law. Within the areas of disagreement, you 
may be able to identify particular questions that are 
preventing you from reaching a verdict. 


If you would like assistance from the court or counsel 
with these questions, use the following procedures: Write 
your questions down as simply and clearly as you can. 
The presiding juror should sign and date the questions. 
Be careful, however, not to indicate how the jurors have 
voted on any particular question, issue, or claim, and do 
not express in any other way your opinions about the case. 


If you choose to submit questions to the court, give 
them to the bailiff. | will review the questions with the at- 
torneys and determine if there is any assistance we can 
provide for you. 


In closing, | want to repeat that | do not wish or intend 
to force you to reach a verdict. | am merely offering assis- 
tance, which you are free to accept or reject. 


You may return to the jury room. 
NOTE ON USE 


This oral instruction may be used only if the judge has already 
determined that the jury is deadlocked. Once that decision is made, the 
judge has discretion to use this instruction to offer additional assistance 
to the jury. See Comment. 
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WPI 1.12 -- GENERAL INSTRUCTIONS 


See WPI 6.14 (Probability of Verdict), for the procedure to be fol- 
lowed in determining whether or not a jury is apparently deadlocked, 
and WPI 6.13 (Additional Instructions of Law), for the procedure to be 
followed if any additional instruction is to be given. 


COMMENT 


Generally. The instruction is based on the recommendations of the 
Washington State Jury Commission, which recommended in 2002 that 
a trial judge, after determining that a jury is in fact deadlocked, offer 
assistance to the jury. The Commission’s report stated: 


When deliberating jurors in a civil case report that they cannot 
reach a verdict, the judge should take additional steps after confirm- 
ing that the jury is, in fact, deadlocked. The judge should invite the 
jury to state, in writing, the points of law or evidence upon which it 
cannot agree and desires help. The judge should discuss the jury’s 
response with counsel before deciding how to proceed. The judge 
can provide additional instructions, permit additional closing argu- 
ments, reread or replay testimony, reopen the trial for more evi- 
dence, or allow a combination of these. In communicating with 
jurors, the judge must avoid any appearance of coercing a verdict. 


Washington State Jury Commission’s Report to the Board for Judicial 
Administration, Recommendation 41 (July 2000) (see Appendix G). 


By offering assistance to a deadlocked jury, the judge and parties 
may be able to eliminate the need for a second trial. The time spent in 
offering assistance to a deadlocked jury may be worthwhile if a second 
trial can be precluded. 


Judicial discretion. Judges may exercise discretion in deciding 
whether and how to offer assistance to a deadlocked jury. In light of the 
potential risk of error (see below), the committee recommends that this 
instruction be used only by agreement of the parties. 


Avoiding coercion of verdicts. The risk involved in offering as- 
sistance is the potential for coercing a verdict and opening up additional 
issues for appellate review. Proper use of this instruction, however, can 
minimize this risk. The instruction must be phrased and delivered in a 
manner that clearly indicates to the jurors that they are free to accept 
or decline the offered assistance. Jurors are much less likely to feel 
coerced if they understand that they may reject the offered assistance 
after minimal discussion and if they understand that their previously 
fruitless deliberations might be made easier with the receipt of ad- 
ditional information on the law or the evidence. 


In criminal cases, the rules about avoiding coercion are more specific 
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INTRODUCTORY AND GENERAL WPI 1.12 


and may be helpful by analogy when exercising discretion in civil cases. 
CrR 6.15(f)(2) prohibits any supplemental instruction that suggests any 
of three specific things: the need for agreement; the consequences of no 
agreement; and the length of time the jury will be required to deliberate. 
CrR 6.15(f)(2) does not prohibit all instructions to a deadlocked jury. 
See State v. Watkins, 99 Wn.2d 166, 660 P.2d 1117 (1983); State v. Lee, 
77 Wn.App. 119, 889 P.2d 944, reversed on other grounds at 128 Wn.2d 
151, 904 P.2d 11438 (1995). Cf. State v. Boogaard, 90 Wn.2d 733, 585 
P.2d 789 (1978). 


For discussion of related instructions, see the Comments to WPI 
6.12.01 (Questions by Jury Addressed to Court) and WPI 6.14 (Prob- 
ability of Verdict). 


[Current as of September 2018./ 
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CHAPTER 2 


CREDIBILITY OF WITNESSES, WEIGHT OF 


TESTIMONY, AND OTHER EVIDENCE 
WPI 2.01 Credibility of Witnesses and Weight of Testimony 
WPI 2.02 to 2.05 [Reserved] 
WPI 2.06 Witness Who Has Been Interviewed | 
WPI 2.07. Weighing Conflicting Testimony—Number of Witnesses 
WPI 2.08 One Witness Against a Number 
WPI 2.09 Credibility of Special Categories of Witnesses and Weight 
of Testimony 
WPI 2.10 Expert Testimony 
WPI 2.11 Evaluation of Deposition Evidence 
WPI 2.12 Hospital and Business Records 
WPI 2.13 Insurance and Collateral Sources 
WPI 2.14 View of Site Is Not Evidence 


WPI 2.01 


CREDIBILITY OF WITNESSES AND WEIGHT OF 
TESTIMONY 


(The WPI Committee recommends that no separate instruction be 
given.) 


COMMENT 
This subject is addressed in WPI 1.02 (Introductory Instruction). 


[Current as of September 2018.] 
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WPI 2.02 to 2.05 GENERAL INSTRUCTIONS 


WPI 2.02 TO 2.05 
[RESERVED] 
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TESTIMONY AND. EVIDENCE WPI 2.06 
WPI 2.06 
WITNESS WHO HAS BEEN INTERVIEWED 


The fact that a witness has talked with a party, lawyer, 
or party’s representative does not, of itself, reflect 
adversely on the testimony of the witness. [A party, 
lawyer, or representative of a party has a right to interview 
a witness to learn what testimony the witness will give.] 


NOTE ON USE 


The WPI Committee recommends this instruction be used only in 
those situations in which the court is satisfied that, if not given, there is 
danger some of the jurors may be misled as to the propriety of an 
_ interview. The bracketed sentence should be used only when the party 
or lawyer had a right to interview the witness. 


COMMENT 


Lawyers cannot interview certain witnesses through informal ex 
parte contacts, but must instead use the formal discovery process. See 
generally Ende, 15A Washington Practice, Washington Handbook on 
Civil Procedure § 41.1 (2017-2018 ed.); Ende, 14 Washington Practice, 
Civil Procedure § 13:3 (3d ed.). 


The use of a similar instruction was approved in Windle v. Huson, 
32 Wn.App. 230, 646 P.2d 790 (1982), to correct erroneous impressions 
jurors might have when a witness has been interviewed prior to trial by 
a party’s attorney. In approving the instruction, the Windle court held 
that an earlier version of WPI 2.06 was neither prejudicial nor a com- 
ment on the credibility of the witness. 


[Current as of September 2018./ 
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WPI 2.07 GENERAL INSTRUCTIONS 
WPI 2.07 


WEIGHING CONFLICTING TESTIMONY—NUMBER 
OF WITNESSES 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


It is recommended that no instruction covering this subject be given 
because it tends to emphasize, minimize, or single out the testimony of 
certain witnesses. It is error for the court to single out any particular 
witness or class of witnesses and comment either favorably or unfavor- 
ably as to the weight or credibility to be accorded to their testimony. 
Otter v. Department of Labor and Industries, 11 Wn.2d 51, 118 P.2d 
418 (1941); Peizer v. City of Seattle, 174 Wash. 95, 24 P.2d 444 (1933); 
Gustafson v. Seattle Traction Co., 28 Wash. 227, 68 P. 721 (1902). 


It is true that the number of witnesses testifying on one side or an- 
other is often important, but the number is not conclusive. The portion 
of WPI 1.02 (Conclusion of Trial—Introductory Instruction), related to 
witnesses, and WPI 21.01 (Meaning of Burden of Proof—Preponderance 
of the Evidence), make the giving of this instruction unnecessary. 


[Current as of September 2018.] 
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TESTIMONY AND EVIDENCE WPI 2.08 
| WPI 2.08 
ONE WITNESS AGAINST A NUMBER 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


See the Comment to WPI 2.07 (Weighing Conflicting Testimony— 
Number of Witnesses). 


[Current as of September 2018.] 
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WPI 2.09 GENERAL INSTRUCTIONS 
WPI 2.09 


CREDIBILITY OF SPECIAL CATEGORIES OF 
WITNESSES AND WEIGHT OF TESTIMONY 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 
See Note on Use and Comment to WPI 2.10 (Expert Testimony). 


[Current as of September 2018.] 
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TESTIMONY AND EVIDENCE WPI 2.10 


WPI 2.10 
EXPERT TESTIMONY 


A witness who has special training, education, or ex- 
perience may be allowed to express an opinion in addition 
to giving testimony as to facts. 


You are not, however, required to accept his or her 
Opinion. To determine the credibility and weight to be 
given to this type of evidence, you may consider, among 
other things, the education, training, experience, knowl- 
edge, and ability of the witness. You may also consider 
the reasons given for the opinion and the sources of his 
or her information, as well as considering the factors al- 
ready given to you for evaluating the testimony of any 
other witness. 


NOTE ON USE 


The WPI Committee recommends that this instruction be given 
only upon request. 


COMMENT 


The court in Gerberg v. Crosby, 52 Wn.2d 792, 329 P.2d 184 (1958), 
held that the court need not give a special instruction on expert 
testimony on its own initiative. In dictum, however, the court indicated 
that such an instruction should be given if requested: 


In the case at bar the jury was instructed generally that they were 
the sole and exclusive judges of the credibility of the several wit- 
nesses and the weight to be attached to the testimony of each. It 
perhaps would have been wise to have specifically called the jury’s 
attention to the fact that this instruction also applied to expert 
witnesses. 


Gerberg v. Crosby, 52 Wn.2d at 800. See also Talley v. Fournier, 3 
Wn.App. 808, 479 P.2d 96 (1970) (reaffirming that such an instruction 
should be given). 


The determination as to whether an expert witness possesses the 
necessary qualifications to testify upon a proper subject is within the 
sound discretion of the trial court. Rice v. Johnson, 62 Wn.2d 591, 384 
P.2d 383 (1963); Saldivar v. Momah, 145 Wn.App. 365, 397, 186 P.3d 
1117 (2008) (discretion is to be exercised according to specified criteria). 
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WPI 2.10 7 GENERAL INSTRUCTIONS 


A qualified expert is competent to express an opinion on a proper 
subject even though the expert thereby expresses an opinion on the 
ultimate fact to be found by the trier of fact. ER 704; Gerberg v. Crosby, 
52 Wn.2d 792, 329 P.2d 184 (1958). 


It is for the jury to determine what weight should be given expert- 
opinion testimony. Gerberg v. Crosby, 52 Wn.2d 792, 329 P.2d 184 
(1958); Sigurdson v. City of Seattle, 48 Wn.2d 155, 292 P.2d 214 (1956); 
Kohfeld v. United Pacific Ins. Co., 85 Wn.App. 34, 42-43, 931 P.2d 911 
(1997), 


For a more complete discussion of these issues, see Tegland, 5B 
Washington Practice: Evidence Law and Practice §§ 7 02.1 et seq. (6th 
ed.). 


[Current as of September 2018.] 
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TESTIMONY AND EVIDENCE WPI 2.11 
WPI 2.11 
EVALUATION OF DEPOSITION EVIDENCE 


(The WPI Committee recommends that no instruction be given on 
this subject.) | 


COMMENT 


Jurors should be able to accord deposition testimony the weight to 
which they deem it entitled, as they do other evidence, without the 
court’s singling it out by a special instruction on evaluation. 


However, at the time the deposition is first read, the court should 
explain the purpose of a deposition, advise the jury that it was taken 
under oath, and that its weight, as testimony, is to be treated the same 
as any other testimony. See WPI 6.09 (Use of Depositions). 


[Current as of September 2018.] 
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WPI 2.12 | GENERAL INSTRUCTIONS 
WPI 2.12 
HOSPITAL AND BUSINESS RECORDS 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


The WPI Committee recommends that no instruction be given on 
this subject. It singles out a portion of the evidence for improper 
emphasis. 


[Current as of September 2018.] 
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TESTIMONY AND EVIDENCE WPI 2.13 
WPI 2.13 
INSURANCE AND COLLATERAL SOURCES 


Whether or not a party has insurance, or any other 
source of recovery available, has no bearing on any issue 
that you must decide. You must not speculate about 
whether a party has insurance or other coverage or 
sources of available funds. You are not to make or decline 
to make any award, or increase or decrease any award, 
because you believe that a party may have medical insur- 
ance, liability insurance, workers’ compensation, or some 
other form of compensation available. Even if there is in- 
surance or other funding available to a party, the question 
of who pays or who reimburses whom would be decided 
in a different proceeding. Therefore, in your deliberations, 
do not discuss any matters such as insurance coverage 
or other possible sources of funding for any party. You 
are to consider only those questions that are given to you 
to decide in this case. 


NOTE ON USE 


The WPI Committee recommends this instruction be used when the 
court is concerned that jurors may speculate about insurance or other 
funding. 


Do not use this instruction if the existence of insurance relates to 
an issue in the case or if evidence of insurance has been admitted for 
any reason. In such a case, a limiting instruction may be drafted by 
incorporating parts of this WPI 2.13 into the general language of WPI 
1.06 (Evidence for Limited Purpose). 


For medical malpractice cases, the instruction will need to be modi- 
fied because the collateral source rule is different in that context. See 
RCW 7.70.080. 


COMMENT 
Insurance. ER 411 provides: 


Evidence that a person was or was not insured against liability is 
not admissible upon the issue whether the person acted negligently 
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WPI 2.13 GENERAL INSTRUCTIONS 


or otherwise wrongfully. This rule does not require the exclusion of 
evidence of insurance against liability when offered for another 
purpose, such as proof of agency, ownership, or control, or bias or 
prejudice of a witness. 


For a discussion of the cases interpreting ER 411, see Tegland, 5A 
Washington Practice, Evidence Law and Practice §§ 411.1 et seq. (6th 
ed.). When insurance has been mentioned in violation of ER 411, the 
proper remedy often depends on whether the violation was deliberate or 
inadvertent. See the discussion in Tegland, 5A Washington Practice, 
Evidence Law and Practice § 411.2 (6th ed.). 


Other sources of recovery. The instruction’s application to 
sources of recovery other than insurance is based on the collateral source 
rule. 


The collateral source rule is an evidentiary principle that enables 
an injured party to recover compensatory damages from a tortfeaser 
without regard to payments the injured party received from a source 
independent of a tortfeaser. Johnson v. Weyerhaeuser Co., 134 
Wash.2d 795, 798, 953 P.2d 800 (1998). The rule comes from tort 
principles as a means of ensuring that a fact finder will not reduce 
a defendant’s liability because the claimant received money from 
other sources, such as insurance carriers. 


Mazon v. Krafchick, 158 Wn.2d 440, 452, 144 P.38d 1168 (2006). 


Medical malpractice cases. In a medical malpractice case, if col- 
lateral source evidence is presented per RCW 7.70,080, a limiting 
instruction should be crafted with a view to meeting the specific 
concerns expressed in Flyte v. Summit View Clinic, 183 Wn.App. 559, 
333 P.3d 566 (2014), 


[Current as of September 2018.] 
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TESTIMONY AND EVIDENCE WPI 2.14 
WPI 2.14 
VIEW OF SITE IS NOT EVIDENCE 


You have been permitted to view a site involved in 
this case for the sole purpose of helping you understand 
the evidence presented to you in this courtroom. What 
you actually saw at the site or its surrounding area is not 
evidence. The physical features at the site may—or may 
not have changed. The conditions that prevailed at the 
time of the occurrence or other relevant times may or may 
not have changed. You are to rely solely on the testimony 
of witnesses and on the exhibits in order to decide issues 
involving the physical characteristics or appearance of 
the site at the time of the events in question. 


NOTE ON USE 


If there has been a view of a site, this instruction should be given 
upon request with the court’s written instructions. For the oral instruc- 
tion to be used before viewing the scene, see WPI 6.03 (View—Before 
Visiting a Site). 


COMMENT 


RCW 4.44.270 provides that the court has the discretion to autho- 
rize a jury view of real property that is the subject of litigation or the 
place in which any material fact occurred. 


The view of the scene is not evidence. It is improper to permit any 
evidence to be offered during the view of the premises. Cole v. McGhie, 
59 Wn.2d 436, 367 P.2d 844 (1962); State v. McVeigh, 35 Wn.2d 493, 
214 P.2d 165 (1950). The court may allow, by agreement, certain 
features to be pointed out by the lawyers. See WPI 6.03 (View—Before 
Visiting Site.) The purpose of the view is to enable the jury to better 
understand the evidence presented at trial, not to acquire new evidence. 
Cole v. McGhie, 59 Wn.2d 436. 


For a more detailed discussion of views by the jury, see Tegland, 5 
Washington Practice, Evidence Law and Practice §§ 402.44 and 402.45 
(6th ed.). 


[Current as of September 2018.] 
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CHAPTER 3 
IMPEACHMENT 


WPI 3.01 Prior Inconsistent Statement or Conduct 
WPI 3.02 Conviction of Crime—Impeachment 
WPI 3.03 Bad Reputation for Truth and Veracity 


WPI 3.01 
PRIOR INCONSISTENT STATEMENT OR CONDUCT 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


Prior inconsistent statements by a witness are nearly always admis- 
sible under ER 613 for the limited purpose of impeachment. Under 
some circumstances, narrowly defined by ER 801(d)(1), a prior inconsis- 
tent statement may be fully admissible as substantive evidence. 


A limiting instruction is needed only when the evidence is admis- 
sible for impeachment but not as substantive evidence. When a limiting 
instruction is needed, use WPI 1.06 (Evidence for Limited Purpose). See 
also the Note on Use and Comment to that instruction. 


[Current as of September 2018./ 


63 


WPI 3.02 GENERAL INSTRUCTIONS 
WPI 3.02 
CONVICTION OF CRIME—IMPEACHMENT 


You may consider evidence that a witness has been 
convicted of a crime only in deciding what weight or cred- 
ibility to give to the testimony of the witness and for no 
other purpose. 


NOTE ON USE 


The instruction should be used only when evidence of conviction of 
a crime has been admitted solely for the purpose of impeachment. If ev- 
idence of a prior conviction has been admitted as substantive evidence, 
the instruction should not be given. 


For the oral instruction to be given before the witness testifies, see 
WPI 6.07 (Limited Purpose Evidence). 


COMMENT 
ER 609. 


The Washington Supreme Court: has approved a similar instruction 
as curative of the prejudicial effect created when a witness is impeached 
by evidence of conviction of a crime in State v. Brown, 111 Wn.2d 124, 
761 P.2d 588 (1988), rehearing at 113 Wn.2d 520, 782 P.2d 1013 (1989), 
787 P.2d 906 (1990). 


If the prior conviction is admissible as substantive evidence, ER 
609 is inapplicable and this instruction should not be given. 


ER 609 is covered generally in Tegland, 5A Washington Practice, 
Evidence §§ 609.1 to 609.19 (6th ed.). 


[Current as of September 2018. ] 
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IMPEACHMENT WPI 3.03 


WPI 3.03 
BAD REPUTATION FOR TRUTH AND VERACITY 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


An instruction on this subject would result in undue emphasis upon 
this evidence, and therefore should not be given. The matter can best be 
treated by argument of counsel. 


See ER 608 (Evidence of Character and Conduct of Witness) for 
admissibility of such evidence. 


[Current as of September 2018.] 
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CHAPTER 4 


ADMISSIONS 


WPI 4.01 Admissions by a Party Opponent Under ER 801(d)(2) 
WPI 4.02 Flight From Accident As Evidence of Negligence 


WPI 4.01 


ADMISSIONS BY A PARTY OPPONENT UNDER ER 
801(d)(2) 


(The WPI Committee recommends that no instruction be given on 
this subject.) | 


COMMENT 


Admissions under ER 801(d)(2). No instruction should be given 
on admissions by a party opponent under ER 801(d)(2). This type of 
instruction would unduly emphasize a single portion of the evidence 
and may violate the constitutional prohibition against commenting on 
the evidence. See Gianini v. Cerini, 100 Wash. 687, 171 P. 1007 (1918) 
(trial court properly refused to give a cautionary instruction that casual 
statements made in random conversations should be scrutinized with 
great caution and are the weakest character evidence; the requested 
instruction would have been a comment on the evidence); Allison v. 
Bartelt, 121 Wash. 418, 209 P. 863 (1922) (under the holding in Gianini, 
the trial court properly refused to instruct that admissions were evi- 
dence that should be subject to careful scrutiny). | 


Admissions under CR 36(b). An instruction concerning the effect 
of an admission made pursuant to CR 36 is proper. See WPI 6.10.02 
(Use of Admissions or Binding Stipulations Under CR 36(b)). 


Other admissions/stipulations. If a judicial admission in open 
court or a stipulation is involved, the court may orally advise the jury 
as to its effect at the time it occurs. Depending on the circumstances, 
the fact may be established and the jury told to accept it as a fact, or 
the jury may be directed to treat it as evidence of the fact. See WPI 
6.10.01 (Stipulations). 


[Current as of September 2018./ 
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WPI 4.02 


FLIGHT FROM ACCIDENT AS EVIDENCE OF 
NEGLIGENCE 


(WITHDRAWN) 


[Current as of September 2018.] 
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CHAPTER 5 


FAILURE TO TESTIFY OR PRODUCE 
EVIDENCE 


WPI 5.01 — Failure to Produce Evidence or a Witness 


WPI 5.01 
FAILURE TO PRODUCE.EVIDENCE OR A WITNESS 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


Great caution should be used in the giving of this type of instruction. 
If a “missing witness” instruction is warranted by the evidence, an 
instruction based on WPIC 5.20 (Failure to Produce Witness), 11 
Washington Practice, Washington Pattern Jury Instructions: Criminal 
(4th ed.) can be given. 


COMMENT 


Overview. This type of instruction is sometimes referred to as a 
missing witness or an adverse inference instruction. This type of instruc- 
tion should be used sparingly. The Comment to WPIC 5.20 (Failure to 
Produce Witness), 11 Washington Practice, Washington Pattern Jury 
Instructions: Criminal (4th ed.) contains a detailed discussion of the cir- 
cumstances under which such an instruction is appropriate. 


“It is the general rule that failure to call a witness under a party’s » 
control who could testify to material facts justifies an inference that the 
witness would have testified adversely to the party.” Cook v. Tarbert 
Logging, Inc., 190 Wn.App 448, 472, 360 P.3d 855, 868 (2015), review 
denied 185 Wn.2d 1014 (2016) (case involved improper argument based 
on inference—not use of instruction). However, no civil case has yet 
required the use of a missing witness instruction. As discussed below, 
several cases have found that use of such an instruction was error. 


Under some circumstances, argument concerning the inference is 
appropriate, when the use of an instruction would not be. Krieger v. 
McLaughlin, 50 Wn.2d 461, 313 P.2d 361 (1957) (defendant rested at 
conclusion of plaintiffs case without introducing any evidence). 
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Case law. The Washington Supreme Court has not approved the 
giving of such an instruction in a civil case and twice has held it to be 
prejudicial error. McFarland v. Commercial Boiler Works, 10 Wn.2d 81, 
116 P.2d 288 (1941); Rosenstrom v. North Bend Stage Line, 154 Wash. 
57, 280 P. 932 (1929). 


In at least four cases, the court has upheld the refusal of the trial 
court to give this type of instruction, State v. Nelson, 63 Wn.2d 188, 386 
P.2d 142 (1963); State v. Baker, 56 Wn.2d 846, 355 P.2d 806 (1960); 
Wright v. Safeway Stores, 7 Wn.2d 341, 109 P.2d 542 (1941); Norland v. 
Peterson, 169 Wash. 380, 13 P.2d 483 (1932). 


There are so many collateral reasons why a party may not wish to 
call a particular witness that the WPI Committee believes the matter is 
better left to the argument of counsel. In Krieger v. McLaughlin, 50 
Wn.2d 461, 313 P.2d 361 (1957), the court held that argument on a fail- 
ure to testify is not prejudicial misconduct, pointing out that in argu- 
ment to the jury counsel is permitted a very wide sweep and is not 
confined to the very precise bounds that limit the court’s instructions. 


The Court of Appeals cited the Comment to this instruction in hold- 
ing that a trial court did not abuse its discretion in refusing to instruct 
the jury about a party’s failure to produce evidence. See Henderson v. 
Tyrrell, 80 Wn.App. 592, 612-13, 910 P.2d 522 (1996) (“the trial court 
reasonably concluded . . . that [the defendant] had satisfactorily 
explained his destruction of [the evidence]”). The court suggested in 
dicta that the standards for failure to produce evidence may be different 
than for failure to call a witness, Henderson v. Tyrell, 80 Wn.App. at 
613, although the state Supreme Court has applied the missing-witness 
standards in a case involving failure to produce evidence. See Lynott v. 
National Union Fire Ins. Co. of Pittsburgh, Pa., 123 Wn.2d 678, 689, 
871 P.2d 146 (1994), 


In Diaz v. Wash. State Migrant Council, 165 Wn.App 59, 86-87, 
265 P.3d 956, 970 (2011), the court concluded while, in a civil case, a 
request for an “adverse inference” instruction can be made at any time, 
it may appropriately be ordered as a discovery sanction (defendant’s as- 
sertion of Fifth Amendment privilege against self-incrimination in 
discovery deprived plaintiff of opportunity for full information). 


Criminal cases compared. See WPIC 5.20 (Failure to Produce 
Witness), 11 Washington Practice, Washington Pattern Jury Instruc- 
tions: Criminal (4th ed.). 


[Current as of September 2018.] 
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CHAPTER 6 


ORAL INSTRUCTIONS DURING TRIAL 


WPI 6.01 
WPI 6.02 
WPI 6.03 
WPI 6.04 
WPI 6.05 
WPI 6.06 
WPI 6.07 
WPI 6.07.01 


WPI 6.08 
WPI 6.08.01 
WPI 6.09 
WPI 6.10 
WPI 6.10.01 
WPI 6.10.02 


WPI 6.11 
WPI 6.12 
WPI 6.12.01 
WPI 6.13 
WPI 6.13.01 
WPI 6.14 
WPI 6.15 
WPI 6.16 
WPI 6.17 
WPI 6.17.01 
WPI 6.18 
WPI 6.19 


WPI 6.20 
WPI 6.21 


Before Administering Oath on Voir Dire 

Before Recesses 

View—Before Visiting a Site 

[Reserved] 

Before Conducting Experiments or Demonstrations 
Exhibit Admitted for Illustrative Purposes 

Limited Purpose Evidence—Generally 


Limited Purpose Evidence—Prior 
Conviction—Impeachment 


When a Party or Person May Not Testify 

Exercise of Privilege—Excluded Testimony 

Use of Depositions 

Use of Interrogatories of a Party 

Stipulations 

Use of Admissions or Binding Stipulations Under CR 
36(b) 

Use of Interpreters 

Questions by Jurors Addressed to Witnesses 

Questions by Jury Addressed to Court 

Additional Instruction of Law 

Corrected Instruction of Law 

Probability of Verdict 

Jury Separation While Deliberating—Admonition 

[Reserved] 

Temporarily Excusing Alternate Jurors 

Fully Discharging Alternate Jurors 

Suggestions for Deliberation Procedures 


Jurors Rehearing Trial Testimony—Cautionary 
Instruction 


Completion of Trial—Jurors’ Discussion of Case 
Jury Deliberations—Presence of Interpreter 
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WPI 6.01 
BEFORE ADMINISTERING OATH ON VOIR DIRE 


(WITHDRAWN) 


This instruction has been withdrawn. Its content is included in 
WPI 1.01 (Advance Oral Instruction—Beginning of Proceedings). 


[Current as of September 2018.] 


72 


ORAL INSTRUCTIONS DURING TRIAL WPI 6.02 


WPI 6.02 
BEFORE RECESSES 


During this recess, and every other recess, do not 
discuss this case among yourselves or with anyone else, 
including your family and friends. This applies to your 
internet and electronic discussions as well—you may not 
Say or write anything about the case via text messages, 
email, telephone, internet chat, blogs, or social network- 
ing web sites. If anybody asks you about the case, or 
about the people or issues involved in the case, you are 
to explain that you are not allowed to discuss it. 


Do not allow anyone to give you information about 
the case, including in your electronic communications. If 
you overhear a discussion or start to receive information 
about anything related to this case, you must act im- 
mediately so that you no longer hear or see it. 


Do not read, view, or listen to any report from the 
newspaper, magazines, social networking sites, blogs, 
radio, or television on the subject of this trial. Do not 
conduct any internet research or consult any other outside 
sources about this case, the people involved in the case, 
or its general subject matter. You must keep your mind 
open and free of outside information. Only in this way will 
you be able to decide the case fairly based solely on the 
evidence and my instructions on the law. 


NOTE ON USE 


Give this oral admonition to the jury at the time of the first recess 
and at subsequent recesses as appropriate. The jury will already have 
been advised of these matters by WPI 1.01 (Advance Oral Instruction— 
Beginning of Proceedings). 


This instruction may also be supplemented with a reminder about 
what jurors should do with their notes during the recess. See WPI 1.01 
(Advance Oral Instruction—Beginning of Proceedings). 


It may frequently be advisable to specify for the jurors the particu- 
lar areas that constitute the “general subject matter.” 
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i COMMENT 


The instruction was updated for this edition to make clear that the 
admonition applies to both oral and written statements. No substantive 
change is intended. 


RCW 4.44.280 provides that: 

The court may admonish the jurors that they must not discuss 
among themselves any subject connected with the trial until they 
begin their deliberations. The court may also admonish the jurors 


that they must not discuss with nonjurors any subject connected 
with the trial until the jurors have been dismissed from the case. 


[Current as of September 2018.] 
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ORAL INSTRUCTIONS DURING TRIAL WPI 6.03 


WPI 6.03 
VIEW—BEFORE VISITING A SITE 


You will now be taken to view a site or area involved 
in this case. You will be under the supervision of the bai- 
liff, [Mr.] [Ms.)—-______, the entire time that you are away 
from this courtroom. You must remain together at all times 
until the bailiff excuses you. 


You will be taken to view the site for the sole purpose 
of helping you to understand the evidence presented to 
you in this courtroom. What you actually see at the site 
and its surrounding area is not evidence. The physical 
features at the site may have changed. The conditions 
that prevailed at the time of the occurrence or other rele- 
vant times may have changed. You are to rely solely on 
the testimony of witnesses and on the exhibits admitted in 
the courtroom in deciding issues involving the physical 
characteristics or appearance of the site at the time of the 
events in question. 


During the site visit, you may not ask questions or 
discuss the case among yourselves or with anyone else. 
The lawyers may not discuss the case or comment on the 
site, but may be allowed by the court to point out particu- 
lar features. 


NOTE ON USE 


This is not one of the written instructions on the law. It is an oral 
admonition and explanation to the jury, to be given immediately prior 
to leaving for the view. 


After discussion with counsel, the judge should decide the time dur- 
ing the trial when the view will be most helpful to the jury’s understand- 
ing of the evidence. The judge should give counsel an opportunity to be 
heard outside the presence of the jury concerning any features to be 
pointed out. 


After a view by the jury, counsel may wish the court to include WPI 
2.14 (View of a Site is Not Evidence), in the written instructions at the 
conclusion of the case. 
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WPI 6.03 GENERAL INSTRUCTIONS 
COMMENT 


RCW 4.44.270 permits the court to authorize a view of real prop- 
erty at issue in litigation or the place where a material fact occurrs. The 
statute specifies that “[w]hile the jury are thus absent no person other 
than the judge, or person so appointed, shall speak to them on any 
subject connected with the trial.’ | 


The statute provides for a jury view of the scene in the court’s 
discretion. Any denial of a request to view the premises cannot consti- 
tute error. Kelley v. Great Northern Ry. Co., 59 Wn.2d 894, 371 P.2d 
528 (1962). The view of the scene is not part of the trial and is not 
evidence. It is improper to permit any evidence to be offered during the 
view of the premises. State v. McVeigh, 35 Wn.2d 493,,214 P.2d.165 
(1950); Cole v. McGhie, 59 Wn.2d 436, 361 P.2d 938 (1961) (pointing out 
the differences between a view and an experniieny). 


[Current as of September 2018.] 
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ORAL INSTRUCTIONS DURING TRIAL WPI 6.04 
WPI 6.04 
[RESERVED] » 


717 


WPI 6.05 _ GENERAL INSTRUCTIONS 
WPI 6.05 


BEFORE CONDUCTING EXPERIMENTS OR 
DEMONSTRATIONS 


The (designated party) Will now conduct [an experiment] [a 
demonstration] in this courtroom. 


Observe the conditions under which the [experiment] 
[demonstration] is made. These conditions may or may 
not duplicate or approximate the conditions or other cir- 
cumstances that existed at the time and place of the 
incident involved in this case. It is for you to decide what 
weight or value you give to this [experiment] [demonstra- 
tion] and how and to what extent you apply it to the facts 
in this case. 


NOTE ON USE 


Fill in the blank with the party conducting the experiment or 
demonstration. Use the bracketed phrases as appropriate. 


COMMENT 


The legal standards for conducting demonstrations are the same as 
for conducting experiments. See generally Tegland, 5 Washington 
Practice: Evidence Law and Practice § 402.32 (6th ed.). 


Experimental evidence may be admitted to prove the theory of a 
party as to how an incident may have occurred as well as to prove how 
it actually occurred. Sufficient similarity between conditions of the ex- 
periment and conditions of the incident is all that is required, not identi- 
cal conditions. Variations in conditions go to the weight to be given the 
experiment rather than to admissibility, and is a matter to be evaluated 
by the jury. Jenkins v. Snohomish County Public Utility Dist. No. 1, 
105 Wn.2d 99, 713 P.2d 79 (1986); Breimon v. General Motors Corp., 8 
Wn.App. 747, 509 P.2d 398 (1973). Also see Nordstrom v. White Metal 
Rolling & Stamping Corp., 75 Wn.2d 629, 453 P.2d 619 (1969). 


In a criminal context, the appellate courts have held that demon- 
strative evidence may be admissible if the experiment was conducted 
under conditions “reasonably similar” to conditions at the actual event. 
Whether the similarity is sufficient is for the trial court’s discretion. 
State v. Stockmyer, 83 Wn.App. 77, 83, 920 P.2d 1201 (1996) (video 
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reenactment), citing State v. Rogers, 70 Wn.App. 626, 855 P.2d 294 
(1993). | 


The ultimate test for the admissibility of an experiment as evidence 
is whether it tends to enlighten the jury and enables them to more 
intelligently consider the issues presented. When experimental evidence 
is likely to confuse the jury, raise collateral issues, or is more prejudi- 
cial than probative, its admission should be refused. If experimental ev- 
idence is admitted, the court should explain to the jury the differences 
in conditions between the posed evidence and the situation sought to be 
reconstructed in order to minimize the prejudice or cure 
misrepresentations. See Jenkins v. Snohomish County Public Utility 
District No. 1, 105 Wn.2d 99, 713 P.2d 79 (1986) and the case cited 
therein. 


Particular care should be taken not to combine a view of the 
premises with an experiment. Such a practice can amount to the recep- 
tion of evidence acquired outside of court. Cole v. McGhie, 59 Wn.2d 
436, 361 P.2d 938 (1961). For the necessity of care and attention to pre- 
trial or preview or pre-experiment arrangements by the trial judge and 
counsel, see State v. Gray, 64 Wn.2d 979, 395 P.2d 490 (1964); Cole v. 
McGhie, 59 Wn.2d 436; and Sauls v. Scheppler, 57 Wn.2d 273, 356 P.2d 
714 (1960). 


[Current as of September 2018./ 
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WPI 6.06 GENERAL INSTRUCTIONS 
WPI 6.06 


EXHIBIT ADMITTED FOR ILLUSTRATIVE 
PURPOSES 


lam allowing [this exhibit] [exhibit number —_____] 
to be used for illustrative purposes only. This means that 
its status is different from that of other exhibits in the 
case. This exhibit is not itself evidence. Rather, it is one 
[party’s] [witness’s] [summary] [explanation] [illustration] 
[interpretation], offered to assist you in understanding 
and evaluating the evidence in the case. Keep in mind that 
actual evidence is the testimony of witnesses and the 
exhibits that are admitted into evidence. 


Because it is not itself evidence, this exhibit will not 
go with you to the jury room when you deliberate. The 
lawyers and witnesses may use the exhibit now and later 
on during this trial. You may take notes regarding this ex- 
hibit if you wish, but you should remember that your deci- 
sions in the case must be based upon the actual evidence. 


NOTE ON USE 


Use this oral instruction when admitting an exhibit for illustrative 
purposes only, 


Select from the bracketed descriptions of the illustrative exhibit as 
appropriate, or substitute a more applicable description. The instruction 
will need to be modified for cases in which more than one exhibit is 
admitted for illustrative purposes. 


If the parties later stipulate that the exhibit may go to the jury 
room, then the judge at that time should explain this circumstance for 
the jurors, who would still be remembering the oral instruction given 
above, 


COMMENT 


This instruction has been modified for this edition for the purpose 
of clarity. No substantive change is intended. 


Exhibits that tend to be admitted for only illustrative purposes 
include models, informal drawings of a crime scene, diagrams, and 


80 


ORAL INSTRUCTIONS DURING TRIAL WPI 6.06 


charts or outlines summarizing the evidence in a case. A common 
example is an expert’s diagram drawn during the trial. See Tegland, 5 
Washington Practice: Evidence Law and Practice § 402.41 (6th ed.). 


Illustrative exhibits are “appropriate to aid the trier of fact in 
understanding other evidence, where the trier of fact is aware of the 
limits on the accuracy of the evidence.” State v. Lord, 117 Wn.2d 829, 
855, 822 P.2d 177 (1991), A chart summarizing evidence may be admit- 
ted for illustrative purposes if it represents “a substantially accurate 
summary of evidence properly admitted. The jury is then free to judge 
the worth and weight of the evidence summarized in the chart.” State v. 
Lord, 117 Wn.2d at 855-56. | 


When admitting an exhibit for illustrative purposes only, the judge 
needs to instruct the jurors as to the meaning of an illustrative exhibit. 
Jurors need to be instructed that an illustrative exhibit, unlike other 
exhibits, is not evidence and will not be available to them in the jury 
room. State v. Lord, 117 Wn.2d at 856. | y 


[Current as of September 2018. yi) 
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WPI 6.07 GENERAL INSTRUCTIONS 
WPI 6.07 
LIMITED PURPOSE EVIDENCE—GENERALLY 


Evidence on the subject of (41 in nature of evidence) Will Now 
be introduced. You may consider this evidence only to 
determine (fill in purpose). YOU are not to consider this evi- 
dence for any other purpose. You are not to discuss this 
evidence when you deliberate in the jury room except to 
determine (ai in purpose). 


NOTE ON USE 
This is an oral instruction. 


Fill in the blanks to conform to the evidence. For the appropriate 
written instruction to be included in the set of instructions, see WPI 
1.06 (Evidence for Limited Purpose). 


COMMENT 
This instruction implements ER 105 (Limited Admissibility). 


Although generally a limiting instruction is requested by a party, 
the court may give a limiting instruction on its own initiative, but it is 
under no obligation to do so. State v. Ellard, 46 Wn.App. 242, 730 P.2d 
109 (1986). 


This pattern instruction is broadly written to apply to many differ- 
ent circumstances. For example, hearsay may be inadmissible to prove 
the truth of the matter asserted but admissible to show that the listener 
had knowledge or notice. Similarly, an admission may be admissible 
against the party making the admission but not against a co-party. 


Criminal convictions offered for impeachment. This instruc- 
tion is appropriate for use during trial, when a witness’s prior convic- 
tion is admissible for impeachment under ER 609. At the conclusion of 
the trial, however, the specialized instruction should be used instead 
(WPI 3.02 (Conviction of Crime—Impeachment)). 


Cross-reference. For a more detailed discussion of the case law 
under ER 105, see the Comments following WPI 1.06 (limited purpose, 
given at end of trial), and WPI 3.02 (conviction of crime for impeach- 
ment, given at end of trial). 


[Current as of September 2018.] 
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WPI 6.07.01 


LIMITED PURPOSE EVIDENCE—PRIOR 
CONVICTION—IMPEACHMENT 


(WITHDRAWN) 
COMMENT 
This former instruction addressed evidence of a criminal conviction 
being introduced for purposes of impeachment. This subject matter is 


covered generally in WPI 6.07 (Limited Purpose Evidence—Generally). 


[Current as of September 201 8, . 
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WPI 6.08 GENERAL INSTRUCTIONS 
WPI 6.08 
WHEN A PARTY OR PERSON MAY NOT TESTIFY 


Under some circumstances, the law does not allow a 
party or person to testify about certain matters. This is 
one of those circumstances. 


You are not to make any assumptions or draw any 
conclusions based on the fact that a party or person is 
present during the trial but is not permitted to testify about 
certain things. You must decide this case on the evidence 
that is admitted and on the law as | explain it to you. 


NOTE ON USE 


This oral instruction is to be used at the time an objection to such 
testimony is sustained. Upon request, this instruction may be included 
in the judge’s written instruction. 


COMMENT 


This instruction formerly made specific reference to the “dead man’s 
statute,” RCW 5.60.030. Because the same instruction may ap- 
propriately be given when anyone is prohibited from testifying about 
certain matters, the instruction has been made more generic. 


[Current as of September 2018.] 
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WPI 6.08.01 


EXERCISE OF PRIVILEGE—EXCLUDED 
TESTIMONY 


My ruling has prevented this witness from testifying 
[about —________]_ Do not make any assumptions about 
what the witness would have said or speculate about 
whether the testimony would have been favorable to a 
particular party. 


NOTE ON USE 


This oral instruction is designed for use when a claim of privilege is 
sustained in the presence of the jury. This instruction should not be 
used in a civil case when the privilege sustained is the privilege against 
self-incrimination. See Comment. The instruction may also be used, 
with slight rewording, as a written instruction at the conclusion of the 
trial. 


Use bracketed material as applicable. 
COMMENT 


A claim of privilege that is sustained is not evidence of anything 
and the jury is not allowed to draw inferences from it. See Sumpter v. 
National Grocery Co., 194 Wash. 598, 78 P.2d 1087 (1938) (physician- 
patient privilege); Kiehlhoefer v. Washington Water Power Co., 49 
Wash. 646, 96 P. 220 (1908) (physician-patient privilege). 


The reasoning used in Sumpter and Kiehlhoefer suggests that this 
instruction may be appropriately used when a court upholds an asser- 
tion of a testimonial privilege such as the spousal privilege, the 
physician-patient privilege, the attorney-client privilege, or the like. See 
generally Tegland, 5 Washington Practice: Evidence Law and Practice 
§ 501.5 (6th ed.). 


Washington cases have established one exception to this rule. The 
instruction should not be used when a witness has asserted the privi- 
lege against self-incrimination. In a civil case (but not a criminal case), 
opposing counsel is permitted to invite the jury to draw an adverse 
inference from the assertion of the privilege. See Ikeda v. Curtis, 43 
Wn.2d 449, 261 P.2d 684 (1953); State Farm Fire and Cas. Co. v. Huynh, 
92 Wn.App. 454, 962 P.2d 854 (1998). 


[Current as of September 2018./ 
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WPI 6.09 
USE OF DEPOSITIONS 


You will now be given testimony from a deposition. A 
deposition is testimony of a witness taken under oath 
outside of the courtroom. The oath is administered by an 
authorized person who records the testimony word for 
word. Depositions are taken in the presence of lawyers for 
[both] [all] parties. [The lawyers may object to the ques- 
tions asked of the witness.] [I will rule on any objections 
contained in the deposition.] 


The deposition will be [read aloud] [presented] to you. 
Insofar as possible, you must consider this form of 
testimony in the same way that you consider the testimony 
of witnesses who are present in the courtroom. You must 
decide how believable the testimony is and what value to 
give to it. A copy of the deposition will not be admitted 
into evidence and will not go to the jury room with you. 


NOTE ON USE 


Use this oral instruction before deposition testimony is presented to 
the jury. The attorney offering the deposition should inform the judge 
ahead of time and give the judge an opportunity to give this oral 
instruction. This oral instruction is not appropriate if the deposition is 
being used for impeachment only. 


COMMENT 
CR 27(a) and CR 382. 
CR 27(a) allows the use of depositions taken to perpetuate 


testimony. CR 32 specifies the extent to which depositions can be admit- 
ted in court proceedings. 


[Current as of September 2018. / 
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WPI 6.10 
USE OF INTERROGATORIES OF A PARTY 


You will now be given evidence in the form of answers 
to written interrogatories. Interrogatories are questions 
asked in writing by one party and directed to another 
party. The answers to interrogatories are given in writing, 
under oath, before trial. 


The answers to interrogatories will be [read aloud] 
[presented] to you. Insofar as possible, give them the 
same consideration that you would give to answers of a 
witness testifying from the witness stand. 


NOTE ON USE 


Use this oral instruction before interrogatories and answers are 
read to the jury. The attorney offering the evidence should “inform” the 
judge ahead of time and give the judge an opportunity to give this oral 
instruction. This oral instruction is not appropriate if answers to inter- 
rogatories are being used for impeachment only. 


Do not use this instruction for requests for admission under CR 36. 
The effect of requests for admission under the rule is not the same as 
the introduction of evidence through interrogatories. If an instruction is 
needed, refer to WPI 6.10.01 (Stipulations) or 6.10.02 (Use of Admis- 
sions or Binding Stipulations Under CR 36(b)). 


COMMENT 


CR 33(b). The court rule allows interrogatories to be used at trial. 


[Current as of September 2018./ 


87 


WPI 6.10.01 GENERAL INSTRUCTIONS 
WPI 6.10.01 
STIPULATIONS 


The parties have agreed that the following evidence 
will be presented to you: 


(Read stipulation into record.) 


This is evidence that you will evaluate and weigh with 
all of the other evidence. 


NOTE ON USE 


Use this oral instruction when the parties stipulate that particular 
evidence may be presented to the jury. Use WPI 6.10.02 (Use of Admis- 
sions or Binding Stipulations Under CR 36(b)), instead of this instruc- 
tion if the parties’ agreement conclusively establishes the truth of the 
evidence. 


COMMENT 
CR 2A governs the use of stipulations. 


This instruction is not designed to cover any stipulation that 
conclusively establishes the truth of the evidence. Such a stipulation 
removes a factual issue from the jury’s consideration and does not 
involve evidence for the jury to evaluate. In such a case, the jury should 
be instructed that the fact or facts are not disputed or are agreed upon. 
In such a case, the judge would need to decide, depending on the signif- 
icance of the stipulated facts, whether an oral instruction is sufficient or 
‘whether the stipulation is important enough that it should be 
incorporated into an exhibit for the jury or taken into account in the 
written jury instructions, such as if the stipulation establishes an ele- 
ment of a cause of action. See further discussion in the Comment to 
WPI 6.10.02 (Use of Admissions or Binding Stipulations Under CR 
36(b)). 


For example, this instruction should not be used if the parties stip- 
ulate that the defendant was driving 60 miles per hour, for this agree- 
ment would conclusively establish an issue for the jury. By comparison, 
this instruction would be appropriate if the parties merely stipulate to 
the admissibility of a police report estimating the defendant’s speed. 


For a detailed discussion of the issues involved in determining 
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whether a stipulation or admission conclusively establishes the truth of 
particular evidence, see generally Tegland, 5 Washington Practice: 
Evidence Law and Practice §§ 801.52 through 801.55 (6th ed.). 


[Current as of September 2018.] 
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WPI 6.10.02 


USE OF ADMISSIONS OR BINDING STIPULATIONS 
UNDER CR 36(b) 


[The [plaintiff] [defendant] has admitted that certain 
facts are true.] [The parties have agreed that certain facts 
are true.] You must accept as true the following facts: 


(The judge or attorney should read the admitted or agreed 
evidence.) 


NOTE ON USE 
Select the appropriate bracketed phrase. 


Use this oral instruction for any admission or other binding stipula- 
tion under CR 36(b). The instruction may be reworded to address an 
agreement of the parties that conclusively establishes evidence for the 
jury. For non-conclusive admissions or agreements, use WPI 6.10.01 
(Stipulations). 


This oral instruction is not intended to preclude the judge from 
exercising discretion as to whether the admission is sufficiently complex 
that it should also be given to the jury in writing, whether it is 
incorporated into the final set of written jury instructions or into an ex- 
hibit that could go back to the jury room. See the Comment for further 
discussion. 


COMMENT 


This instruction has been modified for this edition for use when the 
parties have agreed to a binding stipulation, as well as for use when 
there is a binding admission. 


CR 36(b) provides in part that “any matter admitted under this 
rule is conclusively established unless the court on motion permits 
withdrawal or amendment of the admission.” 


There are no Washington cases directly addressing whether a trial 
court is required to instruct a jury that admissions under CR 36(b) are 
conclusively established. However, Washington case law establishes 
that it may be reversible error for a jury to disregard facts that were 
conclusively established in answers to requests for admissions. See 
Nichols v. Lackie, 58 Wn.App. 904, 795 P.2d 722 (1990) (reversible error 
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for the jury to award $2,217.65 in damages when damages of $3,774.97 
were conclusively established by requests for admissions). Thus, the 
jury should be advised as to the effect of a CR 36 admission to avoid the 
possibility of reversible error. 


The pattern instruction above is to be given orally. Depending on 
the facts in the case, it may be appropriate to also provide this informa- 
tion to the jury in writing, such as by incorporating the admission or 
binding stipulation into an exhibit, which could go back to the jury 
room during deliberations. If the admitted or stipulated facts relate 
directly to the elements of the cause of action, then the admitted or 
stipulated facts may be more properly addressed in the final set of writ- 
ten jury instructions. 


For cases of admitted liability, the pattern instructions already rec- 
ognize that the admission or stipulation needs to be reflected in the 
final set of written instructions. See WPI Chapter 23 (Admitted 
Liability). For a related discussion in the criminal context about the 
multiple options for informing jurors about binding stipulations and 
admissions, see the Comment to WPIC 4.77 Sfeulston as to Undis- 
puted Facts or Elements of Offense). 


[Current as of September 2018./ 
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WPI 6.11 
USE OF INTERPRETERS 


The law requires that | appoint an interpreter to assist 
a witness who [does not speak or understand spoken En- 
glish at the level necessary to fully participate in court 
proceedings] [has a hearing or speech disability]. | am ap- 
pointing [Mr.] [Ms.]—————_[, and now will administer an 
oath to the interpreter]. 


[Oath to interpreter: “Do you solemnly swear or affirm 
that you will make a true interpretation to the [party] [wit- 
ness] of all the proceedings in a language or in a manner 
which that [party] [witness] understands, to the best of 
your skill and judgment, and that you will repeat the state- 
ments of the [party] [witness] to the court in the English 
language, to the best of your skill and judgment [, so help 
you God]?”] 


| will now administer an oath to the witness through 
the interpreter. 


NOTE ON USE 


This oral instruction is intended for use when an interpreter is 
needed for a witness. Give the instruction to the jury before the witness 
or the interpreter is sworn. Use bracketed material as applicable. 


State-certified and state-registered interpreters for non-English 
speaking persons, and qualified interpreters for hearing and speech 
impaired persons, do not need to be sworn if their names and credentials 
are stated on the record. See Comment. 


COMMENT 
RCW Chapters 2.42 and 2.43; GR 11 and GR 11.2. 


The instruction is drafted to apply both to interpreters for persons 
with a hearing or speech disability (see RCW Chapter 2.42) and to 
interpreters for non-English speaking persons (see RCW Chapter 2.43). 
Because the statutory oaths for the two types of interpreters differ only 
slightly, the instruction may be used in either instance. 
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Interpreters for non-English speaking persons who are certified or 
registered by the Administrative Office of the Courts (AOC) are required 
to submit a signed, sworn oath to the AOC upon initial certification or 
registration. These interpreters do not need to be sworn in court if their 
names and certification or registration credentials are stated on the 
record. See RCW 2.43.050. 


Qualified interpreters for hearing or speech impaired persons must 
submit an oath to the state Office of the Deaf and Hard of Hearing 
(ODHH) upon satisfaction of the ODHH’s initial credentialing 
requirements. These interpreters do not need to be sworn in court if 
their names and qualification credentials are stated on the record. See 
RCW 2,42.050. 


The use of interpreters is discussed in greater detail on the 
Washington Courts website at http:/www.courts.wa.gov/programs_orgs/ 


pos_interpret/ and http://www.courts.wa.gov/programs_orgs/pos_interpr 


et/index.cfm?fa=pos_interpret.display&fileName=interpreterCommissio 
n. 


[Current as of September 2018./ 
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WPI 6.12 


QUESTIONS BY JURORS ADDRESSED TO 
WITNESSES 
(WITHDRAWN) 
COMMENT 
In early editions of this volume, WPI 6.12 was presented as a mid- 
trial instruction addressing whether jurors would be allowed to propose 
questions for witnesses. Because the WPI Committee believes it is a 
better practice to instruct the jurors on this point at the beginning of 
the trial, this mid-trial instruction was previously withdrawn in favor of 
WPI 1.01 (Advance Oral Instruction—Beginning of Proceedings). 


[Current as of September 2018.] 
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WPI 6.12.01 


QUESTIONS BY JURY ADDRESSED TO COURT 
(WITHDRAWN) 
COMMENT 


This former instruction was designed to be used in the middle of 
deliberations if the jurors indicated they had a question to ask the court 
but did not know how to submit the question. Because jurors should be 
instructed about these procedures before they begin deliberating, these 
issues are now addressed as part of WPI 1.08 (Concluding Instruction— 
For General Verdict) and WPI 1.11 (Concluding Instruction—For 
Special Verdict). 


» The-appropriate procedures to follow when responding to a 
deliberating jury’s question are addressed in CR 51(i) and CRLJ 51(i). 


[Current as of September 2018.] 
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‘WPI 6.13 
ADDITIONAL INSTRUCTION OF LAW — 


| will now give you an additional instruction about the 
law that governs this case. The law contained in this ad- 
ditional instruction is to be considered together with the 
rest of the law | have given you. It is neither more nor less 
important than the other instructions you have received. 
You will have this additional instruction with you in the | 
jury room. The instruction is: 


(Insert text of new instruction.) 


You are not to give this instruction special importance 
just because it was read separately. Consider it along with 
all of the instructions you have received. 


You will now return to the jury room to continue your 
deliberations. 


NOTE ON USE 


Use this oral instruction, or one substantially similar that is 
tailored to the practice of a particular courtroom, when giving an ad- 
ditional jury instruction to a jury while it is deliberating. Send the text 
of the new instruction to the jury room in writing. Do not send this oral 
instruction to the jury room in writing. 


All attorneys must be given an opportunity to be present. Unless 
the additional instruction is by consent of both parties, both sides must 
be given an opportunity to take exception or object to it. 


If this instruction is used it should be made a part of the record. 
The judge and attorneys should make a full record of the proceedings, 
preferably by use of a court reporter. 


COMMENT 
CR 51); CRLJ 51(i). 


The court rules require that, after the jury has begun its delibera- 
tions, “[a]ny additional instruction upon any point of law shall be given 
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in writing.” If the additional instruction is being given in response to a 
question from a deliberating jury, see the other procedures required 
under CR 51(i) and CRLJ 51(i). 


A proposed additional instruction need not be given if an existing 
instruction properly states the law. The granting of a further instruc- 
tion after the jury has begun deliberating rests within the trial court’s 
sound discretion. See Harris v. Groth, P.S., 31 Wn.App. 876, 645 P.2d 
1104 (1982); Daly v. Lynch, 24 Wn.App. 69, 600 P.2d 592 (1979). 


Whether a trial court should exercise its discretion and give a 
clarifying instruction depends on the nature of the clarification sought. 
The court in Morrison v. McKillop, 17 Wn.App. 396, 563 P.2d 220 (1977), 
cautioned that a trial judge should refrain from clarifying an instruc- 
tion, even when requested to do so by the jury, if the clarification would 
result in a comment on the evidence. 


[Current as of September 2018. ] 
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WPI 6.13.01 
CORRECTED INSTRUCTION OF LAW 


| am withdrawing instruction number —————., which | 
gave you. This means that you are not to consider that 
instruction for any reason. The bailiff will remove it from 
the jury room. If you have formed any opinion or conclu- 
sion based on the withdrawn instruction, you must 
reconsider the issues before you without regard to the 
withdrawn instruction. Instead of instruction number 
, | am giving you the following corrected instruc- 

tion to replace it in your deliberations: 


(Text of new instruction or substance of the change.) 


Consider the instruction that | just gave you along 
with all of the other instructions that | have given you. Do 
not attach special importance to the fact that this instruc- 
tion was substituted for the previous one or that it was 
read separately to you. 


You will now return to the jury room to continue your 
deliberations. 


NOTE ON USE 


The court should give each party an opportunity to comment and 
make objections before giving this and its included instruction. The cor- 
rected instruction then replaces the withdrawn instruction in the jury 
room. Do not send this oral instruction to the jury room in writing. 


If an instruction is withdrawn and no substitute instruction is 
given, this instruction must be modified accordingly. 


If this instruction is used it should be made a part of the record. 
The judge and attorneys should make a full record of the proceedings, 
preferably by use of a court reporter. 


COMMENT 


CR 51); CRLJ 51). 
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The court rules require that, after the jury has begun its delibera- 
tions, “[alny additional instruction upon any point of law shall be given 
in writing.” If the corrected instruction is being given in response to a 
question from a deliberating jury, see the other procedures required 
under CR 51() and CRLJ 51(i). 


Numerous cases from other states establish the basic propositions 
that (1) judges may correct erroneous instructions at any time prior to 
verdict, and (2) jurors are ordinarily presumed to follow the corrected 
instructions, thereby curing the original error or rendering it harmless. 
See generally 75B Am.Jur.2d Trial § 1481 (1992), Only two cases from 
other jurisdictions hold that an erroneous instruction could not be cured 
by substituting a correcting instruction during jury deliberations. Both 
of these cases involved criminal law. In each case, the court held that 
the accused had been so prejudiced by the erroneous instruction that a 
correcting instruction was an inadequate remedy. See U.S. v. Oliver, 
766 F.2d 252 (6th Cir. 1985); Schultz v. Yeager, 293 F.Supp. 794 
(D.N.J.1967), affirmed at 403 F.2d 639 (3d Cir. 1968). 


In Washington, our guidance regarding correcting instructional er- 
ror comes primarily from criminal cases. In State v. Badda, 68 Wn.2d 
50, 411 P.2d 411 (1966), the trial court corrected a verdict form that 
mistakenly listed the wrong crime. The court held that the verdict form 
could be corrected even after the jury announced its verdict, as long as 
the trial court had not yet formally accepted and filed the verdict. The 
Badda court held that the subsequent instruction fully cured any preju- 
dice to the defendant. State v. Badda, 68 Wn.2d at 60-64. 


In another criminal case, however, the court emphasized that cura- 
tive instructions may not always be sufficient to correct previous 
instructional errors. In State v. Corn, 95 Wn.App. 41, 975 P.2d 520 
(1999), the Court of Appeals stated that “the court examines the facts of 
each case to determine the prejudice to the defendant and the likelihood 
that the curative instruction corrected the error in a timely fashion.” In 
Corn, the trial court had misinstructed the jury on the law of self- 
defense by omitting consideration of the defendant’s subjective belief of 
imminent harm from the victim. The trial court issued a correcting 
instruction, but after the jury returned a guilty verdict the trial court 
granted a new trial. The Court of Appeals affirmed this ruling as being 
within the bounds of trial court discretion. 


In a third criminal case, State v. Hobbs, 71 Wn.App. 419, 859 P.2d 
73 (1993), the trial court committed reversible error when it eliminated 
venue from the elements instruction after the jury had begun its 
deliberations. Even though the defense was allowed to reargue the case 
to the jury, the defense had already based its cross-examination strat- 
egy on the prosecution’s submitted instructions. 


The only civil case in Washington addressing a correcting instruc- 
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tion is Stanley v. Allen, 27 Wn.2d 770, 180 P.2d 90 (1947), The trial 
court erred by amending an instruction in a manner that added a new 
issue to the.case beyond those formally pleaded and that inaccurately 
suggested which party had the burden of proof, Stanley v, Allen, 27 
Wn.2d at 782-84. Stanley therefore merely stands for the proposition 
that a “correcting” instruction will not be upheld on appeal when it in 
fact incorrectly states the law. 


[Current as of September 2018.] 
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WPI 6.14 
PROBABILITY OF VERDICT 


| have called you back into the courtroom to find out 
whether you have a reasonable probability of reaching a 
verdict. Because you are in the process of deliberating, it 
is essential that you give no indication about how the 
deliberations are going. You must not make any remark 
here in the courtroom that may adversely affect the rights 
of any party or may in any way disclose your opinion of 
this case or the opinions of other members of the jury. 


| am going to ask your presiding juror if there is a rea- 
sonable probability of the jury reaching a verdict within a 
reasonable time [as to any one of the claims]. The presid- 
ing juror must restrict [his] [her] answer to “yes” or “no” 
when | ask [him] [her] this question and must not say 
anything else. 


(Address the following question to the presiding juror:) Is 
there a reasonable probability of the jury reaching a 
verdict within a reasonable time [as to any one of the 
claims]? 


(The judge may wish to poll individual jurors.) 


[The bailiff will now take you back to the jury room in 
order to continue your deliberations [and complete the 
verdict form or forms as to any claim on which you are 
able to reach a verdict].]. 


NOTE ON USE 


Use this instruction when the jury is brought back into the 
courtroom during deliberations either because the jury has indicated 
that it may be deadlocked or the judge is contemplating the possible 
discharge of the jury as a deadlocked jury. Use bracketed material as 
applicable to find out whether the jury may have a verdict or be able to 
reach a verdict on some of the claims or as to some of the parties and 
possibly be deadlocked on others. 
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All attorneys must be given the opportunity to be present, and a 
full record must be made of the proceedings. 


If the jury indicates it is deadlocked, the judge may consider 
whether to offer assistance to the jury by using WPI 1.12 (Deadlocked 
Jury). 


~ COMMENT 


Inquiry as to the probability of reaching a verdict and the discharge 
of a deadlocked jury are substantial parts of the trial. Such communica- 
tion with the jury should be done only in open court, after an op- 
portunity has been given to all attorneys to be present. 


CR 51(i) specifically requires any additional instruction to the jury 
on any point of law to be given in open court and in writing. See State 
v. Hunsaker, 74 Wn.App. 209, 873 P.2d 546 (1994); State v. Robinson, 9 
Wn.App. 644, :513 P.2d 837 (1973), reversed on other grounds at 84 
Wn.2d 42, 523 P.2d 1192 (1974). 


In Iverson v. Pacific Am. Fisheries, 73 Wn.2d 973, 442 P.2d 2438 
(1968), the court specifically admonished that a deliberating jury should 
not disclose in open court to the judge how they stand numerically on 
the merits of the case. In a criminal case, State v. Boogaard, 90 Wn.2d 
733, 585 P.2d 789 (1978), it was error for the judge to inquire of 
deliberating jurors as to the status of their deliberations. But see State 
v. Hunsaker, 74 Wn.App. 209, 873 P.2d 546 (1994) (no coercion of a 
verdict by judge asking jury whether there was a possibility of reaching 
a verdict). 


‘The opinion in State v. Edwards, 15 Wn.App. 848, 552 P.2d 1095 
(1976), points up the need to inquire as to the probability of a verdict on 
some of the claims or as to some of the parties even though the jury 
may be deadlocked on other claims or parties. 


In order to determine whether the jury is deadlocked, the court 
may make certain limited inquiries. The court may poll individual jurors 
or, in its discretion, the court may rely upon the representations of the 
presiding juror. See State v. McCullum, 28 Wn.App. 145, 622 P.2d 873 
(1981) (not error under the circumstances to poll each juror), reversed 
on other grounds at 98 Wn.2d 484, 656 P.2d 1064 (1983). Regardless of 
the method used, the court must take pains to avoid coercing or interfer- _ 
ing with the jury’s deliberations. State v. Dykstra, 33 Wn.App. 648, 656 
P.2d 1137 (1983). ; 


The length of deliberations is not sufficient basis by itself for the 
judge to discharge a jury. State ex rel. Charles v. Bellingham Municipal 
Court, 26 Wn.App. 144, 612 P.2d 427 (1980). Similarly, it was error to 
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discharge a jury based on the jurors’ statement that they could not 
reach a verdict within the next ninety minutes, without agreement from 
all jurors that they were hopelessly deadlocked: State v. Jones, 97 Wn.2d 
159, 641 P.2d 708 (1982). 


If it is determined that the jury is deadlocked, the judge may 
consider whether to offer assistance to the jury or give any additional 
instruction. See WPI 1.12 (Deadlocked Jury). Any additional instruction 
must be cautiously worded to avoid any suggestion of coercion. See 
State v. Watkins, 99 Wn.2d 166, 660 P.2d 1117 (1983). 


[Current as of September 2018.] 
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WPI 6.15 


JURY SEPARATION WHILE DELIBERATING— 
ADMONITION 


|! am releasing you for [the evening] [the weekend]. 
You must report back to this courtroom at (state the time) to 
resume your deliberations. 


As | have explained to you before, you must not 
discuss the case with one another or with anyone else af- 
ter you leave for the night or during any other recess. This 
applies to your internet and electronic discussions as 
well—you may not say or write anything about the case — 
via text messages, emails, telephone, internet chat, blogs, 
or social networking web sites. If your family, friends, or 
anyone else asks you about the case, or about the people 
or issues involved in the case, you are to explain that you 
are not allowed to talk about it. 


Even though you are now free to discuss the case 
among yourselves in the jury room, you are not permitted 
to discuss the case with one another outside of the jury 
room. 


Do not allow anyone to give you information about 
the case, including in your electronic communications. If 
you overhear a discussion or start to receive information 
about anything related to this case, you must act im- 
mediately so that you no longer hear or see it. 


Do not read, view, or listen to any report from the 
newspaper, magazines, social networking web sites, 
blogs, radio, or television on the subject of this trial. Do 
not consult dictionaries or other reference materials. Do 
not conduct any internet research or consult any other 
outside sources about any information, issues, or people 
involved in this case. It is important that you keep your 
mind free of outside influences so that you will decide the 
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case on the evidence under the court’s instructions on the 
law. ; 


As | have previously instructed you, you are not to try 
to find any evidence or do any legal research on your own. 
Do not inspect the site of any event involved in a case. If 
your ordinary travel will result in passing or seeing the 
site of any event involved in this case, do not stop or try 
to investigate. Again, you must keep your mind clear of 
anything that is not presented to you in this courtroom. 


When you return, you must not discuss the case until 
all of the jurors are reassembled in the jury room. No 
discussion about the case should take place until your 
presiding juror determines that each juror is present in 
the jury room and announces that deliberations are 
resumed. 


NOTE ON USE 


Give this oral instruction to the jury if the judge allows the jury to 
separate during deliberations. If this instruction is used, it must be 
read to the jury in open court. 


Fill in the blanks with appropriate times. 
COMMENT 
CR 47(i)(1). 


The court rule provides that “[d]uring trial and deliberations the 
jury may be allowed to separate unless good cause is shown, on the rec- 
ord, for sequestration of the jury.” 


The instruction was revised in 2010 and for this edition to address 
in more detail the prohibitions against improper juror communications, 
especially with regard to electronic communications and information. 


[Current as of September 2018.] 
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WPI 6.16 
[RESERVED | 
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WPI 6.17 
TEMPORARILY EXCUSING ALTERNATE JURORS 


At the outset of this trial alternate juror[s] were 
selected to serve in case one of the jurors became unable 
to serve on the jury. | am now able to temporarily excuse 
the alternate juror[s] from further service in this case. 


[Judge addresses the alternate jurors:] You are now 
temporarily excused. You are not, however, fully released 
from this case. You could be recalled for further service if 
one of the deliberating jurors becomes unable to serve. 
Accordingly, my previous instructions regarding your 
activities outside the courtroom still apply to you, and 
they will continue to apply to you until the full jury has 
completed its deliberations and has been discharged from 
the case. To repeat those instructions: 


Do not discuss the case with anyone. This applies to 
your internet and electronic discussions as well—you may 
not say or write anything about the case via text mes- 
sages, emails, telephone, internet chat, blogs, or social 
networking web sites. If your family, friends, or anyone 
else asks you about the case, or about the people or is- 
sues involved in the case, you are to explain that you are 
not allowed to talk about it. 


Do not allow anyone to give you information about 
the case, including in your electronic communications. If 
you overhear a discussion or start to receive information 
about anything related to this case, you must act im- 
mediately so that you no longer hear or see it. 


Do not read, view, or listen to any report from the 
newspaper, magazines, social networking web sites, 
blogs, radio, or television on the subject of this trial. Do 
not consult dictionaries or other reference materials. Do 
not conduct any internet research or consult any other 
outside sources about any information, issues, or people 
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involved in this case. It is important that you keep your 
mind free of outside influences in the same manner as if 
you were already one of the jurors deliberating in this 
case. 


You are not to try to find any evidence or do any legal 
research on your own. Do not inspect the site of any event 
involved in a case. If your ordinary travel will result in 
passing or seeing the site of any event involved in this 
case, do not stop or try to investigate. Again, you must 
keep your mind clear of anything that is not presented to 
you in this courtroom. 


We will contact you if you are needed further in this 
case. In case you are not needed further, thank you for 
your service to this court and to our system of justice. 
The work that you have done as an alternate juror was 
necessary for a fair and efficient trial. 


NOTE ON USE 


If the trial judge elects to temporarily excuse the alternate jurors 
and keep them subject to recall in case another juror is unable to 
continue with deliberations, this oral instruction may be used at the 
time the case is submitted to the jury. If instead the trial judge elects to 
fully discharge the alternate jurors from all further service in the case, 
the alternative instruction WPI 6.17.01 (Fully Discharging Alternate 
Jurors) should be used. 


COMMENT 


CR 47(b) provides that “[a]n alternate juror who does not replace a 
regular juror may be discharged or temporarily excused after the jury 
retires to consider its verdict.” In State v. Cuzick, 11 Wn.App. 539, 524 
P.2d 457 (1974), the court held that the failure to discharge the alternate 
juror upon. submission of the case to the jury and the presence of the 
alternate juror in the jury room De deliberation was reversible 
error. | 


If the judge elects not to discharge the alternate juror but only to 
temporarily excuse the juror, CR 47(b) further provides that “the trial 
judge shall take appropriate steps to protect such j juror from influence, 
interference or publicity which might affect that juror’s ability to remain 
impartial, and the trial judge may conduct brief voir dire before seating 
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such alternate juror for any trial or deliberations.” The rule further 
provides that “[ilf the jury has commenced deliberations prior to the 
replacement of a regular juror with an alternate juror, the jury shall be 
instructed to disregard all previous deliberations and to begin declara- 
tions anew.” 


Applying a similar criminal rule, the Court of Appeals held that the 
appropriate procedure, when it appears that a juror has become “un- 
available” during deliberations, is for the trial court to “make a reason- 
able effort to contact both sides for their input into the court’s discretion- 
ary decision to excuse and replace an initial juror with an alternate 
juror.” It was, further, “reversible error of constitutional magnitude to 
fail to instruct the reconstituted jury on the record that it must disre- 


gard all prior deliberations and begin deliberations anew.” State v. 
Ashcraft, 71 Wn.App. 444, 464, 859 P.2d 60 (1993). 


The instruction was revised in 2010 and in this edition to address 
in more detail the prohibitions against improper juror communications, 
especially with regard to electronic communications and information. 
For further discussion of the development of this pattern instruction, 
see the Comment to WPI 6.17.01 (Fully Discharging Alternate Jurors). 


[Current as of September 2018./ 
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WPI 6.17.01 
FULLY DISCHARGING ALTERNATE JURORS 


At the outset of this trial, alternate juror[s] were 
selected to serve in case one of the jurors became unable 
to serve on the jury. | am now able to release the alternate 
juror[s]. 


[Judge addresses the alternate jurors:] Thank you for 
your service to this court and to our system of justice. 
The work that you have done as an alternate juror was 
necessary for a fair and efficient trial. You are excused 
from service in this case. 


You are now free to discuss your experiences in this 
case with anyone you choose except members of the 
deliberating jury. You are also free to decline to discuss 
this case. 


NOTE ON USE 


This instruction should rarely be used. It should be used only when 
there is no concern that the alternate jurors will be needed and no 
concern that the alternate jurors will make inappropriate public 
comments. If the trial judge does elect to fully discharge any alternate 
jurors from further service in the case, use this oral instruction at the 
time the case is submitted to the jury. If the trial judge elects to keep 
the alternate jurors subject to recall for further service, use alternative 
instruction WPI 6.17 (Temporarily Excusing Alternate Jurors). 


COMMENT 


CR 47(b) provides that “[aln alternate juror who does not replace a 
regular juror may be discharged or temporarily excused after the jury 
retires to consider its verdict.” It is reversible error for a trial court to 
allow an alternate juror to participate in jury deliberations. See Jones 
v. Sisters of Providence in Washington, Inc., 140 Wn.2d 112, 994 P.2d 
838 (2000). See also State v. Cuzick, 11 Wn.App. 539, 524 P.2d 457 
(1974) (reversible error in a criminal case for an alternate juror to be 
present during jury deliberations). 


Historically this instruction WPI 6.17.01 has fully discharged jurors 
from all further service in the case rather than temporarily excusing 
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them subject to a later recall. Because CR 47(b) authorizes judges to 
choose either of these two options, a separate pattern instruction (WPI 
6.17) is provided that temporarily excuses the alternate jurors and 
keeps them subject to the court’s restrictions in case they are eventually 
needed to participate in the jury’s deliberations. Accordingly, trial 
judges needing to place restrictions on alternate jurors while the jury is 
deliberating should use WPI 6.17 (Temporarily Excusing Alternate 
Jurors) instead of this WPI 6.17.01. 


[Current as of September 2018./ 
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WPI 6.18 GENERAL INSTRUCTIONS 
WPI 6.18 | 


SUGGESTIONS FOR DELIBERATION 
PROCEDURES 


Now that you’ve heard the court’s instructions on the 
law and the closing arguments, you are ready to begin 
your deliberations. You are free to conduct your delibera- 
tions in any way that seems suitable to you and is consis- 
tent with the instructions I’ve given [and the information 
posted in the jury room]. However, | have a few sugges- 
tions that may help you proceed more smoothly. Unlike 
the instruction as to the law, these remarks are only sug- 
gestions and will not be given to you in writing. 


As you deliberate, consider the following guidelines: 


e Respect each other’s opinions and the different 
viewpoints each of you brings to the process. Don’t 
be afraid to speak up and express your views. 


e Be patient and generous in allowing everyone an_ 
opportunity to speak. Differences of opinion are 
healthy—they bring the evidence into focus and 
bring out points you might not have considered. 


e Listen carefully to each other. It’s okay to change 
your mind, but don’t allow yourself to be bullied 
into doing so, and don’t bully anyone else. 


e Don’t rush into a verdict to save time. The parties 
in this case deserve your thoughtful deliberation. 
The jury system depends on it. 


e Each of you must decide the case for yourself, but 
you should do so only after you’ve reviewed the 
law, carefully considered all the evidence, dis- 
cussed the issues fully and fairly with the other 
jurors, and listened to their views. 
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_ Discuss the law and the evidence to your satisfaction 
before you take a vote. You should organize your discus- 
sions in whatever way you believe will be productive and 
fair. Some juries begin by reviewing the court’s instruc- 
tions on the law, because those instructions identify each 
claim and proposition you must consider. Others begin by 
proceeding around the table with each juror in turn 
identifying the issues or concerns he or she would like to 
have discussed, because that encourages free expression 
by all jurors before positions are taken. It is helpful to list 
the issues on which there are differences of opinion. What- 
ever approach you take, you should separately consider 
each claim, and examine the evidence—both the testimony 
and any exhibits—on each proposition that is part of a 
claim. 


There is no set way to conduct a vote. You might vote 
by show of hands, by voice vote, or by written ballot. Use 
a method that will encourage each juror to freely express 
opinions and conclusions. 


Finally, | remind you that these remarks are merely 
suggestions. | hope they are helpful to you. Nothing I’ve 
said or done should suggest to you what your verdict 
should be—that is entirely for you to decide. 


You may now return to the jury room. 
NOTE.ON USE 


Judges may use this instruction to help jurors organize their 
deliberations, See the Comment. The instruction may be modified to 
reflect local practices and preferences. 


To help jurors keep this instruction distinct from the instructions 
on the law, this instruction should be read to the jury after the at- 
torneys have completed their oral arguments on the other instructions. 
The WPI Committee recommends that the instruction not be included 
in the set of written jury instructions. 


The attorneys should receive a copy of this instruction before it is 
read to the jury so that they have an opportunity to propose changes or 
make objections. 
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Use the bracketed phrase if information on deliberation procedures 
is posted in the jury room. 


COMMENT 


Background. The instruction provides jurors with information to 
assist them in organizing their deliberations. Many jurors find this in- 
formation helpful, as was observed by the Washington State Jury Com- 
mission in 2000: 


Many jurors are unfamiliar with group decision-making procedures. 
They do not know which procedures are more likely to further, and 
which are more likely to inhibit, their collaborative search for the 
truth in the evidence. They do not know that taking a vote early in 
their deliberations can polarize the jury and inhibit their open- 
minded discussion of the evidence. They do not know how to set up 
their discussion so that each juror fully participates and the discus- 
sion still stays on track. It is therefore not surprising that research 
shows that jurors spend up to one-quarter of their time trying to 
get organized. 


Washington State Jury Commission’s Report to the Board for 
Judicial Administration, Recommendation Number 37 (July 2000) (and 
accompanying narrative). The Jury Commission recommended that this 
information be incorporated into a pattern jury instruction. 


The WPI Committee reviewed sample instructions on deliberation 
procedures from other states, and used them as the starting point for 
drafting WPI 6.18. See Appendix 6 of the Washington State Jury | 
Commission’s Report; G. Thomas Munsterman, et al., Jury Trial Innova- 
tions, pp. 171-73 and Appendix 9 (8rd ed. 1997); American Judicature 
Society, Behind Closed Doors: A Resource Manual to Improve Jury 
Deliberations (1999); Arizona Supreme Court Committee on More Effec- 
tive Use of Juries, Jurors: The Power of 12, p. 104 and Exhibit H (1994); 
District of Columbia Jury Project, Juries for the Year 2000 and Beyond, 
pp. 65-67 (1998); and California Blue Ribbon Commission on Jury 
Sbatath Improvement, Final Report, p. 99 and Appendix O (1996). 


Special handling of the instruction. WPI 6.18 is framed in terms 
of suggestions rather than commands. Care should be taken to make 
sure jurors do not think that the advisory nature of ‘this instruction 
extends to the other instructions. To this end, the WPI Committee 
recommends that WPI 6.18 be given to the jurors at a different time 
than the other concluding instructions and that the instruction be given 
orally instead of in writing. 


The sequence of events after the close of evidence should be as 
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follows: The jury receives the court’s instructions on the law, the at- 
torneys present their closing arguments, the jury hears the court’s sug- 
gestions for deliberation procedures, and the jury then retires to 
deliberate. This sequence not only keeps WPI 6.18 distinct from the 
other instructions, but it keeps the suggestions fresh in jurors’ minds as 
they begin deliberations. Because WPI 6.18 is intended as an oral 
instruction, it is written in a conversational style to aid jurors’ 
understanding. | 


Judicial discretion. Judges may exercise discretion in deciding 
whether and how to inform jurors about deliberation procedures. Each 
judge is free to adapt WPI 6.18 to fit local practice and the judge’s 
personal style. Judges may also consider other methods to convey this 
information, such as by developing jury pamphlets or by posting 
placards in the jury room. 


[Current as of September 2018.] 
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WPI 6.19 


JURORS REHEARING TRIAL TESTIMONY— 
CAUTIONARY INSTRUCTION 


You have asked to rehear (identify the requested trial testimony). 
After consulting with the speed | am granting your 
request. 


In making this decision, | want to emphasize that | am 
making no comment on the value or weight to be given to 
any particular testimony in this case. 


The testimony you requested will be [read to you] 
[replayed for you] here in the courtroom. You will hear it 
only one time. 


After you have heard the testimony, you will return to 
the jury room and resume your deliberations. When you 
do, remember that your deliberations must take into ac- 
count all the evidence in the case, not just the testimony 
that you have asked to rehear. 


NOTE ON USE 


This cautionary instruction should be used whenever the judge 
decides to grant a deliberating jury’s request to rehear selected trial 
testimony. 


Although judges have discretion in responding to these requests, 
the case law disfavors repeating trial testimony for deliberating jurors. 
See the Comment, 


COMMENT 


Repeating testimony, although discretionary, is disfavored. 
Judges have discretion when ruling on a deliberating jury’s request to 
have testimony repeated for them. State v. Monroe, 107 Wn.App. 637, 
27 P.8d 1249 (2001). This discretion exists whether the testimony is 
read for jurors from a trial transcript or is replayed for jurors from an 
electronic recording. See State v. Koontz, 145 Wn.2d 650, 655-58, 41 
P.3d 475, 478-79 (2002) (citing State v. Caliguri, 99 Wn.2d 501, 664 
P.2d 466 (1983) as to rereading trial transcripts, and citing Ninth 


116 


ORAL INSTRUCTIONS DURING TRIAL WPI 6.19 


Circuit cases with approval as to replaying videotaped testimony). Al- 
though these precedents are criminal cases, the WPI Committee as- 
sumes that this discretion would also exist in civil cases. See, e.g., 
Annot., Right to Have Reporter’s Notes Read to Jury, 50 A.L.R.2d 176, 
178 (1956); see 75B Am.Jur.2d Trial § 1685 (1992) (including both civil 
and criminal cases). 


Repeating trial testimony for deliberating jurors, however, is 
disfavored in the case law, at least for criminal cases. See State v. 
Koontz, 145 Wn.2d at 654. The concern addressed in the case law is 
that rereading requested selections from a trial transcript can lead 
jurors to give undue emphasis to the selected testimony. State v. Koontz, 
145 Wn.2d at 654; State v. Monroe, 107 Wn.App. 637, 27 P.3d 1249 
(2001). Although not yet addressed in our state’s appellate opinions, an 
additional concern is that reading the trial transcript selections to the 
jurors could constitute an unconstitutional comment on the evidence. 
See Wash. Const. Art. IV, § 16. 


These concerns may be heightened with regard to trial testimony 
that has been recorded by means of an audio-video recording. Replaying 
a video recording, in particular, “allows the jury to hear and see more 
than the factual elements contained in a transcript.” State v. Koontz, 
145 Wn.2d at 655. Moreover, the video record “does not duplicate the 
perspective or view of the jurors during trial,” it “may focus on things 
the jurors did not consider during trial,” and in essence it gives the jury 
a different view of the trial. State v. Koontz, 145 Wn.2d at 654-55. 


Court rules. The civil court rules were silent as to repeating 
testimony for jurors until 2002. In 2002, the Supreme Court amended 
the rules, expressly recognizing that judges may grant requests for 
repeated testimony but also highlighting the attendant perils: 


In its discretion, the court may grant a jury’s request to rehear or 
replay evidence, but should do so in a way that is least likely to be 
seen as a comment on the evidence, in a way that is not unfairly 
prejudicial and in a way that minimizes the possibility that jurors 
will give undue weight to such evidence. 


CR 51(i) and CRLJ 51(i). 


This amendment implemented one of the recommendations from 
the Jury Commission. See Washington State Jury Commission’s Report 
to the Board for Judicial Administration, Recommendation 40 and ac- 
companying narrative text (July 2000) (for text, see Appendix G). 


Caution needed. Although judges have discretion to repeat 
testimony at a jury's request, this discretion needs to be exercised with 
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care. The WPI Committee recognizes, in fact, that in many cases this 
request for repeated testimony should be denied. 


For example, jurors often request the testimony of a single witness 
rather than requesting balanced testimony from multiple witnesses 
that more accurately reflects the positions taken by both parties. If the 
judge grants such a limited request, then one party’s version of the case 
might be unduly emphasized, yet if the judge expands on the request by 
repeating the requested testimony along with other relevant testimony, 
then the judge runs the risk of improperly commenting on the evidence. 
Moreover, the judge needs to take into account the time necessary to 
locate and reread testimony for jurors, especially if the judge is 
supplementing the jury’s request with additional testimony necessary 
for a balanced presentation of the evidence. 


Additionally, if a jury’s request is not sufficiently specific as to 
clearly indicate which testimony is being requested, the judge should 
require greater specificity, or deny the request altogether, rather than 
make subjective decisions as to which particular passages relate to the 
jury's request. 


Because of the difficulty in resolving these issues, the WPI Commit- 
tee recommends that the jurors be told at the beginning of the trial and 
before deliberations that they will rarely, if ever, be able to rehear 
testimony. See WPI 1.01 (Advance Oral Instruction—Beginning of 
Proceedings), 1.08 (Concluding Instruction—For General Verdict Form), 
and 1.11 (Concluding Instruction—For Special Verdict Form). 


Procedures. If selections from the trial transcript are going to be 
read to jurors, the judge needs to carefully consider the proper 
procedures. The Jury Commission’s report emphasizes that appropriate 
safeguards must be in place before testimony is repeated: 


Judges should give a cautionary instruction advising jurors to keep 
in mind all the evidence in the case, not just the testimony being 
reheard or replayed, and advising that the judge is not making any 
comment on the value or credibility of the testimony at issue. The 
testimony should be read or played to the jurors in the courtroom 
and should not be given to the jurors in written form to take to the 
jury room. Because of concerns over commenting on the evidence, 
the judge ordinarily should not select additional testimony for the 
jury to hear along with the requested testimony. 


Jury Commission’s Recommendation 40 (accompanying text). 


State v. Koontz, 145 Wn.2d 650, 657, 41 P.3d 475 (2002), highlights 
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additional procedural issues to consider when deciding whether to 
replay videotaped trial testimony: 


Protections to prevent undue emphasis in the manner of video 
replay may include replay in open court, court control over replay, 
and review by both counsel before presentation to the jury. Other 
protections may include the extent to which the jury is seeking to 
review facts, the proportion of testimony to be replayed in relation 
to the total amount of testimony presented, and the inclusion of ele- 
ments extraneous to a witness’ testimony. A determination to allow 
videotape replay should balance the need to provide relevant por- 
tions of testimony in order to answer a specific jury inquiry against 
the danger of allowing a witness to testify a second time. It is 
seldom proper to replay the entire testimony of a witness. These 
considerations are not exhaustive. . 


Caveat. Washington’s case law has not yet addressed these issues 
of repeating testimony in the context of a civil case, nor has it considered 
whether repeating testimony can constitute a judicial comment on the 
evidence. See Wash. Const. Art. IV, § 16. 


[Current as of September 2018.]/ 
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WPI 6.20 


COMPLETION OF TRIAL—JURORS’ DISCUSSION 
OF CASE 


Having completed your service on this trial, you may 
now discuss this case and your jury service with others, 
including the attorneys involved in this case. You are not, 
however, required to do so. You have the right to choose 
not to answer any questions about this case, whether the 
questions are asked by the attorneys or by anyone else. 


You may choose to answer some questions and not 
others. For example, some jurors choose to talk about 
what happened in the courtroom but not about what hap- 
pened during deliberations. The choice is entirely yours. 


You should be considerate of the privacy interests 
and expectations of your fellow jurors. In particular, please 
do not reveal other jurors’ names, addresses, or telephone 
numbers. 


NOTE ON USE 


Use this instruction when thanking-jurors for their service after a 
verdict has been rendered or the trial has otherwise been completed. 
The instruction may be modified as each judge sees fit. 


COMMENT 


Background. The Washington State Jury Commission has recom- 
mended that the court, before dismissing jurors from service on a trial, 
should inform jurors of their rights to discuss or refrain from discussing 
the case. Washington State Jury Commission’s Report to the Board for 
Judicial Administration (July 2000) (Recommendation 20). The Jury 
Commission also recommends that jurors “should be cautioned about 
the privacy interests of their fellow jurors and should be reminded not 
to disclose identifying information about other jurors.” Washington 
State Jury Commission’s Report, Recommendation 20 (narrative 
section). See GR 31(j) (creating a presumption of privacy for individual 
juror information other than name). 


Judge meeting with jurors after trial. The Jury Commission’s 
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report also encourages judges to meet with jurors in an informal setting 
after the trial is completed. Washington State Jury Commission’s 
Report, Recommendation 17 (narrative section). These debriefing meet- 
ings can help relieve juror stress and can give judges valuable feedback 
as to jurors’ perspectives on courtroom procedures. 


The judge must exercise caution during any such debriefing session. 
The judge should advise the jurors at the outset that, even though they 
may discuss the case with others as they see fit, during the debriefing 
session with the judge they should not discuss or comment on the way 
they arrived at their verdict or anything they said during deliberations. 
See generally Kelley, Addressing Juror Stress: A Trial Judge’s Perspec- 
tive, 43 Drake L.Rev. 97, 116-22 (1994) (discussing the value of, and 
recommending procedures for, post-trial debriefing sessions between the 
judge and jurors). 


The judge must not commend or criticize jurors for their verdict, 
but may thank them for their service. See Code of Judicial Conduct 
Canon 2.8. The judge must retain an impartial demeanor during these 
sessions, and must refrain from expressing personal opinions about the 
evidence, the law, or the participants involved in the trial. See gener- 
ally CJC Canons 1.2 (on avoiding the appearance of impropriety) and 
2.2 (on performing judicial duties impartially). Judges may not use 
these conferences to inquire into the factual basis for the jury’s decision, 
to furnish the basis for.a new.trial, or to cause the jury to alter its 
verdict. See Fitzell v. Rama Industries, Inc., 416 So.2d 1246 (Fla.App. 
1982). 


During the debriefing session, the judge may wish to elaborate on 
the instruction that the jurors are free to choose whether to discuss the 
case or their deliberations with others. The judge may remind them 
that some jurors may have made comments during the deliberations 
with the expectation that the comments remain confidential. 


[Current as of September 2018. / 
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WPI 6.21 


JURY DELIBERATIONS—PRESENCE OF 
INTERPRETER 


A juror requires the assistance of American Sign 
Language interpreters. Interpreters are not jurors and do 
not participate in jury deliberations in any manner. 
However, sign language interpreters must be present in 
the jury room to facilitate communication among all the 
jurors. 


Words spoken by the interpreter are the words of the 
juror. On occasion, however, the interpreter may require 
clarification. If this occurs, the interpreter will clearly 
identify that these are the interpreter’s words and not 
those of the juror. 


Please keep in mind that the interpreter must be able 
to clearly interpret each juror’s words. Jurors should make 
every effort to not talk at the same time and to avoid side 
conversations. Jurors should speak directly to a juror who 
is hearing impaired and not to the interpreter. 


Two interpreters will be present during the delibera- 
tions and will substitute for each other at periodic 
intervals. While one of these interpreters is working as the 
primary interpreter, the other will be silent and sit unobtru- 
sively, except to occasionally assist the primary interpreter 
to ensure accurate interpretation. 


Interpreters will strictly follow their ethical codes. All 
information obtained by the interpreters in the course of 
their assignment in this courtroom will be kept 
confidential. They will not reveal any matters discussed 
during the jury’s deliberations. 


NOTE ON USE 


This instruction is intended to assist jurors in a trial in which a 
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hearing-impaired juror is being assisted by American Sign Language 
interpreters. The instruction may be used both at the beginning of the 
case and before deliberations. When used at the beginning of the case, 
the instruction may be modified to remove some of the deliberation- 
specific language. 


COMMENT 


Courts sometimes appoint qualified American Sign Language 
interpreters to assist hearing-impaired jurors in fulfilling their duties. 
See General Rule 11 (Court Interpreters), General Rule 33 (Requests 
for Accommodation by Persons with Disabilities); Americans with Dis- 
abilities Act of 1990, 42 U.S.C. § 12101. Interpreters are being used not 
only in the courtroom, but also in the jury room during deliberations. 
See, e.g., the commentary for Recommendation 11 of the Washington 
State Jury Commission’s Final Report (recognizing that courts have 
begun allowing ASL interpreters to assist hearing-impaired jurors dur- 
ing deliberations) (available on the www.courts.wa.gov website). 


Interpreters are subject to a code of ethics written by the National 
Registry of Interpreters for the Deaf, Inc., and the Washington State 
Code of Conduct for Court Interpreters, GR 11.2. 


[Current as of September 2018.] 
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PART II 


NEGLIGENCE—RISK—MISCONDUCT— 
PROXIMATE CAUSE 


CHAPTER 10 NEGLIGENCE AND ORDINARY CARE 


CHAPTER 11 CONTRIBUTORY NEGLIGENCE AND 
IMPUTED NEGLIGENCE 


CHAPTER 12 SPECIFIC FACTORS AFFECTING 
NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE 


CHAPTER 13 ASSUMPTION OF RISK 


CHAPTER 14 WILLFULAND WANTON MISCONDUCT 
AND TORT OF OUTRAGE 


CHAPTER 15 PROXIMATE CAUSE 


CHAPTER 16 DEFENSES 


CHAPTER 10 


NEGLIGENCE AND ORDINARY CARE 
WPI 10.01 Negligence—Adult—Definition 
WPI 10.02 Ordinary Care—Adult—Definition 
WPI 10.03 Duty to Use Ordinary Care—Adult—Plaintiff 
WPI 10.04 Duty to Use Ordinary Care—Adult—Defendant 
WPI 10.05 Ordinary Care—Child—Definition 


WPI 10.06 Standard of Conduct for Child—Violation of Statute, 
Ordinance, or Administrative Rule 


WPI 10.07 Gross Negligence—Definition 
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WPI 10.01 NEGLIGENCE—PROXIMATE CAUSE 
WPI 10.01 
NEGLIGENCE—ADULT—DEFINITION 


Negligence is the failure to exercise ordinary care. It 
is the doing of some act that a reasonably careful person. 
would not do under the same or similar circumstances or 
the failure to do some act that a reasonably careful person 
would have done under the same or similar circumstances. 


NOTE ON USE 


Use WPI 10.02 (Ordinary Care—Adult—Definition) with this 
instruction. 


COMMENT 


This definition is derived from System Tank Lines v. Dixon, 47 
Wn.2d 147, 286 P.2d 704 (1955), and the cases cited therein. 


The duty that generally applies in negligence cases is the duty to 
exercise ordinary care. See, e.g., Mathis v. Ammons, 84 Wn.App. 411, 
415-16, 928 P.2d 431 (1996). For examples of duties other than ordinary 
care, see the pattern instructions on gross negligence (WPI 10.07), prod- 
uct liability (WPI Chapter 110), and common carriers (WPI Chapter 
100). 


Generally the jury should be instructed that the standard of care to 
be applied in a negligence action is the care that a reasonably careful 
person would take under the circumstances, rather than the care a par- 
ticular defendant should have exercised in a given circumstance. See 
Baughn v. Malone, 33 Wn.App. 592, 597, 656 P.2d 1118 (1983). 
However, there are specific types of cases in which a defendant may be 
held to a different standard of conduct (e.g. professional malpractice 
cases). See WPI Chapter 105 (Health Care) for instructions setting forth 
such standards for health care professionals. It is error to give WPI 
10.01 in combination with a standard of care instruction involving a 
duty other than ordinary care without explaining the applicability of 
each instruction to the jury. Such instructions are inconsistent if given 
in combination and may mislead the jury as to the correct standard of 
care. See Coyle v. Municipality of Metro. Seattle, 32 Wn.App. 741,747, 
649 P.2d 652 (1982). 


Modification or supplementation of this instruction may also be 
required in cases involving school districts. For example, see N.L. v. 
Bethel Sch. Dist., 186 Wn.2d 422, 378 P.38d 162 (2016); Hopkins v. 
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Seattle Pub. Sch. Dist. No. 1, 195 Wn.App. 96, 380 P.3d 584, review 
denied 186 Wn.2d 1029 (2016); Quynn v. Bellevue Sch. Dist., 195 
Wn.App. 627, 383 P.38d 1053 (2016). 

For an example of when an instruction is required on the element 
of foreseeability as it relates to negligence, see Sage v. Northern Pac. 
Ry. Co., 62 Wn.2d 6, 12, 380 P.2d 856 (1963). 


[Current as of September 2018.]/ 
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WPI 10.02 _- NEGLIGENCE~PROXIMATE CAUSE 
WPI 10.02 
ORDINARY CARE—ADULT—DEFINITION 


‘Ordinary care means the care a reasonably careful 
person would exercise under the same or. similar 
circumstances. 


NOTE ON USE 


Use WPI 10.01 (Negligence—Adult—Definition) with this 
instruction. 


When a duty is established by statute, ordinance, or administrative 
rule, see WPI Chapter 60 (Statutory Violations). 


COMMENT 


See the Comment to WPI 10.01 (Negligence—Adult—Definition). 
See also La Moreaux v. Fosket, 45 Wn.2d 249, 255, 273 P.2d 795 (1954). 


The ordinary care standard for adults also applies to legal entities 
such as corporations and government bodies. See, e.g., Gildon v. Simon 
Prop.Gr., Inc., 158 Wn.2d 483, 487, 496-97, 145 P.8d1196 (2006); Harvey 
v. Snohomish County, 157 Wn.2d 33, 39-42, 1384 P.3d 216 (2006). 


[Current as of September 2018.] 
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NEGLIGENCE AND ORDINARY CARE WPI 10.03 
WPI 10.03 


DUTY TO USE ORDINARY CARE—ADULT— 
PLAINTIFF. 


_ (The WPI Committee recommends that no separate instruction be 
given on this subject.) 


COMMENT 


Under Washington law, the contributory negligence of a plaintiff 
constitutes an affirmative defense. The subject is adequately covered by 
the use of WPI 10:02 (Ordinary Care—Adult—Definition) and WPI 11.01 
(Contributory Negligence—Definition). 


When contributory negligence is pleaded in automobile cases, use 
WPI 70.01 (General Duty—Driver or Pedestrian). Davis v. Bader, 57 
Wn.2d 871, 874, 860 P.2d 352 (1961). 


[Current as of September 2018./ 
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WPI 10.04 NEGLIGENCE—PROXIMATE CAUSE 
WPI 10.04 


DUTY TO USE ORDINARY CARE—ADULT— 
DEFENDANT 


(The WPI Committee recommends that no separate instruction be 
given on this subject.) | 


COMMENT 
The subject is adequately covered by WPI 10.02 (Ordinary Care— 
Adult—Definition), and WPI 21.02 (Burden. of Proof on the Issues—No 
Affirmative Defense), et seq. Also, see the Comment to WPI 10.03 (Duty 


to Use Ordinary Care—Adult—Plaintiff). Rose v. Nevitt, 56 Wn.2d882, 
885, 355 P.2d 776 (1960). 


[Current as of September 2018.] J 
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WPI 10.05 
ORDINARY CARE—CHILD—DEFINITION 


When referring to a child, ordinary care means the 
same care that a reasonably careful child of the same age, 
intelligence, maturity, training, and experience would 
exercise under the same or similar circumstances. 


NOTE ON USE 


Use this instruction for a child who has passed his or her sixth 
birthday and who is still young enough that the jury would be justified 
in finding that lack of intelligence, maturity, training and experience, 
because of age, was a factor in the child’s conduct: ne 


Use WPI 10.01 (Negligence—Adult—Definition) and WPI 10.02 
(Ordinary Care—Adult—Definition) with this instruction. 


Do not use this instruction if the child is operating a motor vehicle 
or otherwise engaged in an adult mechanized activity. The adult stan- 
dard of care applies to such a case. 


COMMENT 


A child under the age of six cannot be held negligent. As a matter 
of law, no issue of the child’s negligence can be submitted to the jury. 
Conversely, a 17 or 18 year old of Sea capacity may be treated as an 
adult in all cases. For children between the ages of six and 16, the capa- 
city to be negligent is a question of fact measured by the conduct of a 
reasonably careful child of the same age, intelligence, maturity, train- 
ing and experience. See Bauman v. Crawford, 104 Wn.2d 241, 244, 704 
P.2d 1181 (1985); Robinson v. Lindsay, 92 Wn.2d 410, 412, 598 P.2d 392 
(1979), 


Fault cannot be attributed to a child under six years of age, because 
such a child lacks the mental capacity to comprehend a duty to exercise 
a standard of care and thus lacks the capacity to be negligent or 
reckless. The presumption against finding children under six capable of 
negligence is conclusive and cannot be overcome by evidence to the 
contrary. Thus, a child under age six is not an “entity” to whom fault 
can be apportioned under RCW 4.22.070(1). Price v. Kitsap Transit, 125 
Wn.2d 456, 461-62, 886 P.2d 556 (1994). See the Comment to WPI 
11.03 (Child Under Six Years of Age Incapable of Contributory 
Negligence). 
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If a child engages in an inherently dangerous activity normally 
reserved for adults, such as operating powerful motorized vehicles, the 
child should be held to an adult or reasonable person standard of care. 
In such instances it is error to give WPI 10.05, rather than WPI 10.02 
(Ordinary Care—Definition—Adult). See Robinson v. Lindsay, 92 Wn.2d 
410, 412-14, 598 P.2d 392 (1979) (finding that the operation of a 
snowmobile is an inherently dangerous activity to which an adult or 
reasonable person standard of care attaches). ; 


If a child has violated a statute, ordinance, or administrative rule, 
see WPI 60.04 (Standard of Conduct for Child—Violation of Statute, 
Ordinance, or Administrative Rule). 


Although children under age six are presumed incapable of 
negligence, they may be held liable for volitional, wrongful conduct. 
Price v. Kitsap Transit, 125 Wn.2d 456, 464, 886 P.2d 556 ( 1994); Garratt 
v. Dailey,46 Wn.2d 197, 202-03, 279 P.2d 1091 (1955). | 


[Current as of September 2018.] 
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WPI 10.06 


STANDARD OF CONDUCT FOR CHILD— 
VIOLATION OF STATUTE, ORDINANCE, OR 
ADMINISTRATIVE RULE 

This instruction has been moved to the chapter addressing statu- 
tory violations, WPI Chapter 60. See WPI 60.04 (Standard of Conduct 
for Child—Violation of Statute, Ordinance, or Administrative Rule). 


[Current as of September 2018.] 
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WPI 10.07 
GROSS NEGLIGENCE—DEFINITION 


Gross negligence is the failure to exercise slight care. 
It is negligence that is substantially greater than ordinary 
negligence. Failure to exercise slight care does not mean 
the total absence of care but care substantially less than 
ordinary care. 


NOTE ON USE 


Use with WPI 10.01 (Negligence—Adult—Definition), and WPI 10.02 
(Ordinary Care—Adult—Definition). Because this instruction refers to 
negligence and ordinary care, jurors may find it helpful if these instruc- 
tions are included on a single page. 


COMMENT 


This instruction was cited with approval in Fielder v. Sterling Park 
Homeowners Association, 914 F. Supp. 2d 1222, 1228 (W.D. Wash. 2012). 


The term “gross negligence,” although found in many statutes, has 
not been statutorily defined. See, e.g., RCW 4.24.264 and RCW 7.70.090. 
The instruction is based upon the meaning of gross negligence as it was 
developed under the former host-guest statute, RCW 46.08.080, that 
was repealed in 1974. “In determining the degree of negligence, the law 
must necessarily look to the hazards of the situation confronting the 
actor.” Nist v. Tudor, 67 Wn.2d 322, 331,407 P.2d 798 (1965). 


In Youngblood v. Schireman, 53 Wn.App. 95, 108-10, 765 P.2d 
1312 (1988), the court discussed gross negligence under RCW 4.24.300, 
the “good Samaritan” statute. The opinion states that gross negligence 
is negligence that is substantially and appreciably greater than ordinary 
negligence. Youngblood v. Schireman, 53 Wn.App. at 109. 


In Boyce v. West, 71 Wn.App. 657, 665, 862 P.2d 592 (1993), the 
court, without citing to WPI 10.07, stated that “to raise an issue of 
gross negligence, there must be substantial evidence of serious 
negligence.” 


[Current as of September 2018.]/ 
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CHAPTER 11 


CONTRIBUTORY NEGLIGENCE AND 


IMPUTED NEGLIGENCE 


WPI 11.01 Contributory Negligence—Definition 

WPI 11.02 Contributory Negligence As to Fewer Than All 
Plaintiffs | 

WPI 11.03 Child Under Six Years of Age Incapable of Contributory 
Negligence 

WPI 11.04 Negligence of Parent Not Imputed 

WPI 11.04.01 Negligence of Spouse or Domestic Partner Not Imputed 

WPI 11.05 Contributory Negligence—Parent of Child Six or Over 

WPI 11.06 Contributory Negligence—Parent of Child Under Six 

WPI 11.07 Determining the Degree of Contributory Negligence 


WPI 11.01 
CONTRIBUTORY NEGLIGENCE—DEFINITION 


Contributory negligence is negligence on the part of a 
person claiming injury or damage that is a proximate 
cause of the injury or damage claimed. 


NOTE ON USE 


Use this instruction if there is an issue of contributory negligence. 
Do not use this instruction in a case involving an intentional tort by a 
defendant. For instructions on assumption of risk, see WPI Chapter 13 
(Assumption of Risk). 


Use WPI 10.01 (Negligence—Adult—Definition), WPI 10.02 
(Ordinary Care—Adult—Definition), and WPI 11.07 (Determining the 
Degree of Contributory Negligence), with this instruction. If this instruc- 
tion is given in connection with a child who has passed his or her sixth 
birthday, also use WPI 10.05 (Ordinary Care—Child—Definition). Do 
not use this instruction for a child under six years of age. In that event, 
use WPI 11.03 (Child Under Six Years of Age Incapable of Contributory 
Negligence). 


COMMENT 


RCW 4.22.005, RCW 4.22.015, and RCW 4.22.070. 
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Statutory background. RCW 4.22.005 provides that any contrib- 
utory fault chargeable to the claimant in an action based on fault 
diminishes proportionately the amount awarded as compensatory dam- 
ages for an injury attributable to the claimant’s fault, but does not bar 
recovery. : 


RCW 4.22.015 defines fault as including acts or omissions, includ- 
ing the misuse of a product, that are in any measure negligent or reck- 
less toward the person or property of the actor or others. Fault also 
includes breach of warranty, unreasonable assumption of risk, and un- 
reasonable failure to avoid an injury or to mitigate damages. RCW 
4.22.015 further provides that legal requirements of causal relation ap- 
ply both to fault as the basis for liability and to contributory fault. 
Moreover, a comparison of fault must consider both the nature of the 
conduct of the parties to the action and the extent of the causal relation 
between such conduct and the damages. 


RCW 4.22.070, enacted in 1986, significantly altered the apportion- 
ment of fault in actions filed on or after August 1, 1986. The statute 
provides that in all actions involving fault of more than one entity, the 
trier of fact shall determine the percentage of total fault that is attrib- 
utable to every entity that caused the claimant’s damages. Judgment 
shall then be entered against each defendant in an amount that 
represents that party’s proportionate share of the claimant’s total 
damages. 


RCW 4.22.070(1) further states that the liability of each defendant 
shall be several unless (1) the defendant and another person were act- 
ing “in concert,” (2) a person was acting as an agent or servant of the 
defendant, or (3) the plaintiff was not at fault. A party is responsible for 
the fault of another person or for payment of the proportionate share of 
another party when both were acting in concert or when a person was 
acting as an agent or servant of the party, RCW4.22.070(1)(a). When 
the plaintiff was not at fault, the defendants against whom judgment is 
entered shall be jointly and severally liable for the sum of their 
proportionate shares of the plaintiff's total damages. RCW 
4,22.070(1)(b). 


RCW 4.22,070(2) provides that if a defendant is jointly and sever- 
ally liable under one of the exceptions listed above, the defendant’s 
right to contribution against another jointly and severally liable 
defendant shall be determined under RCW 4.22.040, RCW 4.22.050, 
and RCW 4,22.060. 


RCW 4.22.070 neither repealed nor modified RCW 4.22.005. 


Meaning of contributory negligence. In determining whether a 
person was contributorily negligent, the inquiry is whether or not the 
person exercised that reasonable care for his or her own safety that a 
reasonable person would have used under the existing facts or circum- 
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stances, and, if not, whether such conduct was a legally contributing 
cause of the injury. See Rosendahl v. Lesourd Methodist Church, 68 
Wn.2d 180, 182, 412 P.2d 109 (1966); Huston v. First Church of God, 46 
Wn.App. 740, 746-47, 732 P.2d 173 (1987). 


A plaintiffs negligence relates to a failure to use due care for his or 
her own protection whereas a defendant’s negligence relates to a failure 
to use due care for the safety of others. See Geschwind v. Flanagan, 121 
Wn.2d 833, 838, 854 P.2d 1061 (1993); Honegger v. Yoke’s Washington 
Foods, Inc., 83 Wn.App. 293, 296, 921 P.2d 1080 (1996), 


Question of fact. Ordinarily, the existence of contributory 
negligence is a factual question to be resolved by the jury. See Baughn 
v. Malone, 33 Wn.App. 592, 656 P.2d 1118 (1983). When the evidence 
supports an inference that each party was negligent, a trial court errs if 
it fails to give a jury instruction defining contributory negligence or if it 
fails to provide verdict forms requiring the jury to compare each party’s 
negligence. Sdorra v. Dickinson, 80 Wn.App. 695, 703, 910 P.2d 1328 
(1996). 


In Bordynoski v. Bergner, 97 Wn.2d 335,338, 644 P.2d 1173 (1982), 
the court held that, under the facts and circumstances of the case, it 
was error to instruct the jury that the plaintiff was contributorily 
negligent as a matter of lawand that the plaintiff's contributory 
negligence was a proximate cause of the accident.The court stated that 
“a finding of contributory negligence as a matter of law should be made 
only in the clearest of cases and a condition precedent for such a deter- 
mination is a conclusion that reasonable minds could not have differed 
in their interpretation of the factual pattern.” Bordynoski v. Bergner, 97 
Wn.2d at 338 (internal quotation marks omitted). With respect to 
proximate cause, the court stated that “usually the question of 
proximate cause is for the jury, and it is only when the facts are 
undisputed and the inferences therefrom are plain and incapable of rea- 
sonable doubt or difference of opinion that it may be a question of law 
for the court.” Bordynoski v. Bergner, 97 Wn.2d at 340. 


In Clements v. Blue Cross of Washington & Alaska, Inc., 37 
Wn.App. 544, 548, 682 P.2d 942 (1984), the court held that when there 
is substantial evidence to support the defendant’s position, it is error for 
the trial court to rule that a plaintiff was not contributorily negligent as 
a matter of law and thereby withdraw the issue of contributory 
negligence from the jury. : 


Burden of proof, The defendant has the burden of proving con- 
tributory negligence. Cox v. Spangler, 141 Wn.2d 431, 447, 5 P.3d 1265 
(2000). 


Intentional torts. A plaintiffs contributory fault cannot be used to 


reduce a defendant’s liability for intentional torts. Honegger v. Yoke’s 
Washington Foods, Inc., 83 Wn.App. 293, 296, 921 P.2d 1080 (1996). 
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The joint and several liability of negligent (or reckless, or strictly li- 
able) tortfeasors to a fault-free plaintiff does not extend to the portion of 
plaintiff's damages caused by intentional torts of other tortfeasors. 
Thus, in cases involving multiple defendants, those guilty of intentional 
torts are severally liable for the damages proximately caused by them, 
while tortfeasors guilty of negligence are jointly and severally liable to 
the fault-free plaintiff only for that portion of damages caused by the 
negligent acts. These principles apply even when a particular tortfeasor 


is liable for both intentional and negligence-based torts. Tegman v. 
Accident & Medical Investigations, Inc.,150 Wn.2d 102, 75 P.3d 497 
(2003). 


The question of which party bears the burden of segregating dam- 
ages between those caused by intentional torts and those caused by 


negligence appears to be unresolved. See Sheikh v. Choe, 156 Wn.2d 
441, 460, 128 P.3d 574 (2006) (Chambers, J. concurring). 


Percentages of contributory negligence. For the instruction on 
assigning percentages of contributory negligence, see WPI 11.07 
(Determining the Percentage of Contributory Negligence). 


[Current as of September 2018.] 
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WPI 11.02 


CONTRIBUTORY NEGLIGENCE AS TO FEWER 
THAN ALL PLAINTIFFS 


The issue of contributory negligence does not apply 
to plaintiff(s) (41 in name(s). , 


NOTE ON USE 


Use this instruction when there is evidence raising an issue of fact 
as to the contributory negligence of one or more but fewer than all of 
the plaintiffs. If there are counterclaims or cross-claims the instruction 
will have to be modified accordingly. 


[Current as of September 2018.] 


139 


WPI 11.08 NEGLIGENCE-sPROXIMATR CAUSE 
WPI 11.03 


CHILD UNDER SIX YEARS OF AGE INCAPABLE OF 
CONTRIBUTORY NEGLIGENCE 


A child under the age of six years is incapable of con- 
tributory negligence. Therefore, there is no issue of con- 
tributory negligence on the part of plaintiff, (41 in name(s). 


NOTE ON USE 


Use this instruction only when the plaintiff is a child who had not 
passed his or her sixth birthday on the date of the occurrence. 


COMMENT 


A child under age six is not an “entity” to whom fault can be ap- 
portioned under RCW 4.22.070(1). In Price v. Kitsap Transit, 125 Wn.2d 
456, 464, 886 P.2d 556(1994), the court stated that “by limiting the ap- 
portionment to entities capable of fault, the Legislature intended to 
exclude children under the age of six from being considered an ‘entity’ 
under RCW 4.22.070(1).” 


[Current as of September 2018.] 
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WPI 11.04 
NEGLIGENCE OF PARENT NOT IMPUTED 


Negligence, if any, of a parent is not imputed or 
charged to his or her child. 


NOTE ON USE 


_Use this instruction if the parent is not a party in interest except as 
next friend or guardian, and there is evidence from which the jury 
might conclude that the parent was guilty of negligence that proximately 
contributed to the child’s injury. 


If the parent is a party in interest as well as suing on behalf of the 
child, use WPI 11.05 (Contributory Negligence—Parent of Child Six or 
Over). 


Do not use this instruction in actions brought for wrongful death or 
loss of consortium, 


For cases in which negligence is imputed on one claim and not on 
other claims, this instruction will need to be modified. 


COMMENT 
RCW 4.22.020. 


The statute codifies common law principles recognized in Washing- 
ton since 1896. See Roth v. Union Depot Co., 13 Wash. 525, 544-46, 43 
P. 641 (1896); see also Vioen v. Cluff, 69 Wn.2d 306,418 P.2d 430 (1966); 
Adamson v. Traylor, 60 Wn.2d 332, 334-35, 373 P.2d 961 (1962). 


RCW 4.22.020 may have been abrogated by RCW 4.22.070, which 
was enacted as part of the 1986 Tort Reform Act. The continued use of 
this instruction depends on how RCW 4.22.070(1) is construed. Under 
RCW 4.22.070(1), fault is to be attributed to all of the entities that 
caused the claimant’s damages (with an exception that does not apply 
here). If this statute is viewed as having repealed the rule set forth in 
this instruction, the instruction should not be used. On the other hand, 
continued use of the instruction may be appropriate if the view is 
adopted that RCW4.22.070(1) did not repeal the rule expressed in this 
instruction. The implicit repeal of statutes is strongly disfavored. See 
Tollycraft Yachts Corp. v. McCoy, 122 Wn.2d 426, 439, 858 P.2d 
503(1993). 


In a related context, the Washington Supreme Court has ruled that 
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a child under age six is not an “entity” to whom fault can be apportioned 
under RCW 4.22.070(1). The Court based its decision on Washington’s 
pre-existing common law rule that such young children are incapable of 
appreciating and applying a standard of due care and hence are 
incapable of negligence or recklessness. Price v. Kitsap Transit, 125 
Wn.2d 456, 886 P.2d 556 (1994). 


[Current as of September 2018.] 
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WPI 11.04.01 


NEGLIGENCE OF SPOUSE OR DOMESTIC 
PARTNER NOT IMPUTED 


Negligence, if any, of one [spouse] [domestic partner] 
is not imputed or charged to the other [spouse] [domestic 
partner]. 


NOTE ON USE 


Use this instruction when there is a concern that the jury could 
inappropriately attribute negligence of one spouse to the other, or one 
domestic partner to the other. 


Do not use this instruction in actions brought for wrongful death or 
loss. of consortium. 


For cases in which negligence is imputed on one claim and not on 
other claims, this instruction will need to be modified. 


COMMENT 
RCW 4.22.020. 


In 2008, the Legislature expanded the statute to apply not only to 
spouses, but also to domestic partners. The statutes on state registered 
domestic partners are found in RCW Chapter 26.60. 


[Current as of September 2018. / 
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WPI 11.05 


CONTRIBUTORY NEGLIGENCE—PARENT OF 
CHILD SIX OR OVER 


In this lawsuit, the child claims damages for [his] [her] 
injuries. Also, the child’s parent claims compensation for 
the reasonable value of necessary [doctor’s care] [medical 
care] [hospital care] [nursing care] [treatment and ser- 
vices] received by the child [and for the reasonable value 
of loss of services of the child during the child’s minority]. 


Contributory negligence, if any, of the child affects 
the claims of both child and parent, whether the parent 
was negligent or not. Contributory negligence, if any, of 
the parent affects the claim of the parent only, but does 
not affect the claim of the child. | 


NOTE ON USE 
Use bracketed material as applicable. 


Use this instruction only when a child six years of age or over and 
the parent are suing in the same action for their respective damages 
arising out of the same occurrence. If the child is under six years, use 
WPI 11.06 (Contributory Negligence—Parent of Child Under Six). 


In a suit by a child alone, use WPI 11.04 (Negligence of Parent Not 
Imputed). 


Do not use this instruction for claims of wrongful death or loss of 
consortium. 


For cases in which negligence is imputed on one claim and not on 
other claims, this instruction will need to be modified. 


COMMENT 
RCW 4.22.020. 


The opinion in Griffin v. Gehret, 17 Wn.App. 546, 564 P.2d 332 
(1977), supports the position taken in WPI 11.05 (Contributory 
Negligence—Parent of Child Six or Over), that a child’s contributory 
negligence may be imputed to a parent. In Poston v. Mathers, 77 Wn.2d 
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329, 337-39,462 P.2d 222(1969), the court held that a father’s contribu- 
tory negligence affects his claim for special damages due to his daugh- 
ter’s injury but does not affect the child’s claim for general damages. 


[Current as of September 2018.] 
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WPI 11.06 


CONTRIBUTORY NEGLIGENCE—PARENT OF 
CHILD UNDER SIX 


In this lawsuit, the child claims damages for [his] [her] 
injuries. Also, the parent(s) of the child claim compensa- 
tion for the reasonable value of necessary [doctor’s care] 
[medical care] [hospital care] [nursing care] [treatment 
and services] received by the child [and for the reason- 
able value of loss of services of the child during the child’s 
minority]. 


Contributory negligence, if any, of the parent affects 
the claim of the parent but does not affect the claim of the 
child. | 


NOTE ON USE 
Use bracketed material as applicable. 


Use WPI 11.03 (Child Under Six Years of Age Incapable of Contrib- 
utory Negligence) with this instruction. 


Use this instruction only when a child under six years of age and 
the parent are suing in the same action for their respective damages 
arising out of the same occurrence. If the child is six years of age or 
older, use WPI 11.05 (Contributory Negligence—Parent of Child Six or 
Older). | 


In a suit by the child alone, use WPI 11.04 (Negligence of Parent 
Not Imputed). 


Do not use this instruction for claims of wrongful death or loss of 
consortium. 


For cases in which negligence is imputed on one claim and not on 
other claims, this instruction will need to be modified. 


COMMENT 
RCW 4.22.020. 


The instruction is supported by Cox v. Hugo, 52 Wn.2d 815, 
819-820, 329 P.2d 467 (1958). 
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For additional discussion see the Comment to WPI 11.05 (Contribu- 
tory Negligence—Parent of Child Six or Over). 


[Current as of September 2018.] 


147 


WPI 11.07 NEGLIGENCE—PROXIMATE CAUSE 
WPI 11.07 


DETERMINING THE DEGREE OF CONTRIBUTORY 
NEGLIGENCE 


If you find contributory negligence, you must deter- 
mine the degree of negligence, expressed as a percent- 
age, attributable to the person claiming injury or damage. 
The court will furnish you a special verdict form for this 
purpose. Your answers to the questions in the special 
verdict form will furnish the basis by which the court will 
apportion damages, if any. 


NOTE ON USE 


Use this instruction with WPI 11.01 (Contributory Negligence— 
Definition). 


Use this instruction with a verdict form containing interrogatories 
relating to contributory negligence. See verdict forms WPI 45.02 (Special 
Verdict Form—Contributory Negligence—Single Defendant), WPI 45.22 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—Contributory Negligence—No “Empty Chairs”), WPI 45.23 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—Contributory Negligence—“Empty Chairs”), WPI 45.26 
(Special Verdict Form—Personal Injury/Wrongful Death—Multiple 
Defendants—Contributory Negligence—No “Empty Chairs”), and WPI 
45.27 (Special Verdict Form—Personal Injury/Wrongful Death— 
Multiple Defendants—Contributory Negligence—“Empty Chairs”). 


[Current as of September 2018.] 
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CHAPTER 12 


SPECIFIC FACTORS AFFECTING 
NEGLIGENCE AND CONTRIBUTORY 


NEGLIGENCE 


WPI 12.01 Voluntary Intoxication 
WPI 12.01.01 Driver’s Intoxication—Plaintiff Passenger’s Knowledge 
WPI 12.02 Duty of One Confronted by An Emergency 
WPI 12.03 Unavoidable Accident 
WPI 12.04 Negligence of Defendant Concurring With Other 
| Causes 
WPI 12.05 Negligence—Intervening Cause 
WPI 12.06 Duty of Seeing 
WPI 12.07 Right to Assume Others Will Exercise Ordinary Care 
‘WPI 12.08 Last Clear Chance 
WPI 12.09 Nondelegable Duties 


WPI 12.01 
VOLUNTARY INTOXICATION 


A person who becomes intoxicated voluntarily is held 
to the same standard of care as one who is not so affected. 
[Whether a person is intoxicated at the time of an occur- 
rence may be considered by the jury, together with all the 
other facts and circumstances, in determining whether 
that person was negligent.] 


NOTE ON USE 


Use this instruction only if there is sufficient evidence to take the 
issue of voluntary intoxication to the jury. Use this instruction whether 
the intoxication was produced by alcohol or any drug. 


Use WPI 16.03 (Intoxication of Person Injured or Killed—Defense) 
when the intoxication of the person injured or killed is asserted as a 
defense pursuant to RCW 5.40.060. 


This instruction is not applicable if there is an issue whether a 
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statute, ordinance, or administrative rule relating to driving while 
under the influence has been violated. In such instances, use WPI 60.01.01 
(Violation of Statute, Ordinance, or Administrative Rule—Negligence 
Per Se). 


The bracketed sentence should be used only if required by the par- 
ticular case. 


COMMENT 


General principles. Voluntary intoxication does not excuse 
negligence or contributory negligence. Under the common law, intoxica- 
tion was not considered to be in itself negligence; it was merely an evi- 
dentiary fact tending to prove negligence. Lubliner v. Ruge, 21 Wn.2d 
881, 153 P.2d 694 (1944). More recent statutes, however, have partially 
modified the relationship between voluntary intoxication and negligence. 
See the discussion below in the Comment section entitled “Application 
of Statutes.” 


The principles underlying this instruction apply whether the 
intoxication was produced by alcohol or any drug. See State v. Dana, 73 
Wn.2d 533, 489 P.2d 403 (1968). 


It is error to instruct the jury on the subject of intoxication if there 
is not sufficient evidence to warrant it. For cases that review evidence 
of drinking that is not sufficient to take the issue of intoxication to the 
jury, see Madill v. Los Angeles Seattle Motor Express, Inc., 64 Wn.2d 
548, 552, 392P.2d 821 (1964); Cameron v. Boone, 62 Wn.2d 420, 425, 
383 P.2d 277 (1963); White v. Peters, 52Wn.2d 824, 827, 329 P.2d 471 
(1958); State v. Kirkpatrick, 14 Wn.App. 212, 213-15, 540 P.2d 450 
(1975). | 


For cases finding evidence sufficient to take the issue of intoxica- 
tion to the jury, see Hannaford v. Hornby, 53 Wn.2d 565, 335 P.2d 473 
(1959); Burget'v. Saginaw Logging Co., 197 Wash. 318, 321, 85 P.2d 271 
(1938); Tennant v. Roys, 44 Wn.App. 305, 310-11,722 P.2d 848 (1986); 
Larson v. Pischell, 13 Wn.App. 576, 575, 5385 P.2d 833 (1975). 


Application of statutes. The general principles stated above have 
been partially modified by two statutes. RCW 5.40.050, enacted in 1986, 
states in part that any breach of duty as provided by statute, ordinance, 
or administrative rule relating to driving while under the influence of 
drugs or alcohol shall be considered negligence per se. See the Com- 
ment to WPI 60.01.01 (Violation of Statute, Ordinance, or Administra- 
tive Rule—Negligence Per Se), 


RCW 5.40.060(1), enacted in 1986, provides that it is a complete 
defense to a personal injury claim if the plaintiffs injury was 
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proximately caused by intoxication, if the plaintiff was more than 50 
percent at fault. See the Comment to WPI 16.03 (Intoxication of Person 
Injured or Killed—Defense). In 1994, the Legislature added RCW 
5.40.060(2), creating an exception to the general rule. The statute 
provides: 


In an action for damages for personal injury or wrongful death that 
is brought against the driver of a motor vehicle who was under the 
influence of intoxicating liquor or any drug at the time of the occur- 
rence causing the injury or death and whose condition was a 
proximate cause of the injury or death, [RCW 5.40.060(1)] does not 
create a defense against that action notwithstanding that the 
person injured or killed was also under the influence so long as 
such person’s condition was not a proximate cause of the occurrence 
causing the injury or death. 


By enacting RCW 5.40,060(2), the Legislature effectively abrogated 
the holding of Geschwind v. Flanagan, 121 Wn.2d 833, 854 P.2d 1061 
(1993), that RCW 5.40.060 can provide a complete defense in actions 
against intoxicated drivers for injuries to passive, albeit intoxicated, 
passengers. See Comment to WPI 12.01.01 eee ane Intoxication— 
Plaintiff Passenger’s Knowledge). 


RCW 5.40.060 applies only to cases based on fault as defined in 
RCW 4.22.015 and, thus, is inapplicable in an intentional tort case. 
Morgan v. Johnson, 137 Wn.2d 887, 895-96, 976 P.2d 619 (1999). 


RCW 5.40.060(1) provides in part that the standard for determining 
whether the person injured or killed was under the influence of 
intoxicating liquor or any drug is the same standard set forth in the 
statute on driving while under the influence, RCW 46.61.502. Prior to 
2013, RCW 46.61.502 provided that a person is guilty of driving while 
under the influence of intoxicating liquor or any drug if the person 
drives a motor vehicle within this state while the person is either under 
the influence or affected by intoxicating liquor or any drug or under the 
combined influence of or affected by any intoxicating liquor and any 
drug. 


In 2018, RCW 46.61.502 was amended to add “marijuana” to this 
list separately from “any drug”. RCW 5.40.060 was not amended 
similarly. Therefore, the court will need to determine whether the jury 
should be instructed with regard to marijuana when the evidence sup- 
ports a finding that the person injured or killed was under the influence 
of marijuana as defined in RCW 46.61.502. See the Comment to WPI 
16.03 (Intoxication of Person Injured or pilots Det onse) for a further 
discussion of this issue. 


[Current as of September 2018. ] 


151 


WPI 12.01.01 NEGLIGENCE—PROXIMATE CAUSE 
WPI 12.01.01 


DRIVER’S INTOXICATION—PLAINTIFF 
PASSENGER’S KNOWLEDGE 


If you find that: 


(1) a driver was intoxicated from the use of alcohol 
or drugs; and 


(2) the plaintiff voluntarily rode in the vehicle driven 
by such person after plaintiff knew, or in the 
exercise of ordinary care should have known, of 

~ the driver’s intoxication; and 


(3) a reasonable person with such knowledge and 
using ordinary care for his or her own safety 
would not have ridden in the vehicle; and 


(4) the driver’s intoxication was a proximate cause 
of plaintiff's injury or damages; 


then the plaintiff was contributorily negligent. 


NOTE ON USE 


This instruction may be used whenever an issue is properly before 
the jury concerning the passenger’s knowledge that the driver of the ve- 
hicle was under the influence of drugs or alcohol. 


COMMENT 
RCW 5.40.060. 


For a discussion of how this statute applies to an intoxicated 
plaintiff passenger, see the Comment to WPI 16.03 (Intoxication of 
Person Injured or Killed—Defense). See also WEI 12.01 (Voluntary 
Intoxication). 


The fact that the Anver has consumed alcohol does not automati- 
cally justify instructing the jury on the issue of the driver being under 
the influence of alcohol or on the passenger’s knowledge thereof. See the 
Comment to WPI 12.01 (Voluntary Intoxication), for cases discussing 
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the sufficiency of evidence to take the issue of driver’s intoxication to 
the jury. 


A passenger’s knowledge before entering the car that the driver 
had been drinking alcohol does not necessarily charge the passenger as 
a matter of law with knowledge that the driver is under the influence of 
alcohol. Whether the driver was under the influence of alcohol and 
whether the passenger knew or should have known of the driver’s 
intoxication are still questions for the jury. Miller v. Treat, 57 Wn.2d 
524, 530, 358 P.2d 143 (1960); Traverso v. Pupo, 51 Wn.2d 149, 152-53, 
316 P.2d 462 (1957); Wold v. Gardner, 167 Wash, 191, 194-96, 8 P.2d 
975 (1932); Wold v. Gardner, 159° Wash. 665, 670-73, 294 P. 574 (1930). 
The duties of a passenger who obtains knowledge of the driver’s condi- 
tion after the journey has commenced are spelled out in Lambert v. 
Smith, 54 Wn.2d 348, 340 P.2d 774 (1959). See also Osborn v. Chapman, 
62 Wn.2d 495, 497, 384 P.2d 117(1963), overruled on other grounds, 
Sorensen v. Estate of McDonald, 78 Wn.2d 108, 110, 470P.2d 206 (1970), 


[Current as of September 2018.] 
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WPI 12.02 
DUTY OF ONE CONFRONTED BY AN EMERGENCY 


_A person who is suddenly confronted by an emer- 
gency through no negligence of his or her own and who is 
compelled to decide instantly how to avoid injury and who 
makes such a choice as a reasonably careful person 
placed in such a position might make, is not negligent 
even though it is not the wisest choice. 


NOTE ON USE 


Use this instruction when the evidence justifies a finding of an 
emergency, as described in the Comment. 


COMMENT 


In Bell v. Wheeler, 14 Wn.App. 4, 5-9, 538 P.2d 857 (1975), the 
court held that it was error to refuse to give WPI 12.02 when the evi- 
dence justified its use. See also Szupkay v. Cozzetti, 37Wn.App. 30, 
33-34, 678 P.2d 358 (1984), holding that WPI 12.02 correctly states the 
law. By contrast, an emergency instruction that does not include the 
reasonably careful person standard incorrectly states the law. See Sehlin 
v. Chicago, Milwaukee, St. Paul and Pac. R.R. Co., 38 Wn.App. 125, 
128-29, 686 P.2d 492 (1984). 


This instruction is applicable only when there is sufficient evidence 
of a sudden emergency. Mills v. Park, 67 Wn.2d 717, 719, 409 P.2d 646 
(1966); Bennett v. McCready, 57 Wn.2d 317, 319-20, 356 P.2d 712 
(1960). Evidence of unavoidable accident is not sufficient to justify an 
emergency instruction. Stolz v. McKowen, 14 Wn.App. 808, 811, 545 
P.2d 584 (1976). Care must be taken not to imply contributory 
negligence if that is not in issue. Mills v. Park, 67 Wn.2d at 719. 


The emergency doctrine applies after a person is placed in a posi- 
tion of peril. Zenith Transp., Ltd. v. Bellingham Nat'l Bank, 64 Wn.2d 
967, 973-75, 395 P.2d 498 (1964); Haynes v. Moore, 14 Wn.App. 668, 
545 P.2d 28 (1975). The emergency doctrine cannot be invoked by one 
whose own negligence brought about or contributed to the emergency. 
Tobias v. Rainwater, 71 Wn.2d 845, 858-59, 431 P.2d 156 (1967); 
Sandberg v. Spoelstra, 46 Wn.2d 776, 782, 285 P.2d 564 (1955). 


An emergency instruction is properly refused if there was no 
alternative course of action available to the actor. Brown v. Spokane 
County Fire Prot. Dist. No. 1, 100 Wn.2d 188, 668 P.2d 571 (1983) 
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(holding that the emergency doctrine did not apply because the driver 
had no alternative to striking the other vehicle). 


Other cases discussing the emergency doctrine include: Tuttle v. 
Allstate Ins. Co., 134Wn.App. 120, 1380-33, 138 P.3d 1107 (2006); Walker 
v. King County Metro, 126 Wn.App. 904, 912, 109 P.8d 836 (2005); 
Moore v. Union Pacific R.R., 83 Wn.App. 112, 116-17, 920 P.2d 616 
(1996); McCluskey v. Handorff-Sherman, 68 Wn.App. 96, 841 P.2d 1300 
(1992); and Brown v. Yamaha Motor Corp., U.S.A., 38 Wn.App. 914, 691 
P.2d 577 (1984). 


[Current as of September 2018.] 


155 


WPI 1 2.03 NEGLIGENCE=PROXIMATE CAUSE 
) WPI 12.03 
UNAVOIDABLE ACCIDENT 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


Because of the great possibility of prejudice arising in the usual 
case from the giving of such an instruction, the WPI Committee recom- 
mends that no instruction should ordinarily be given and that the mat- 
ter be left to argument of counsel. 


The Washington Supreme Court has never reversed a trial court for 
refusing to give a defendant’s requested instruction on unavoidable 
accident. Handler vy. Osman, 60 Wn.2d 800, 802, 376 P.2d 439 (1962); 
Cooper v. Pay-N-Save Drugs, Inc., 59 Wn.2d 829, 835, 371 P.2d 43 
(1962). On the other hand, the court has held that it is error to give the 
instruction. Martin v. Kidwiler, 71 Wn.2d 47, 50, 426 P.2d 489 (1967); 
~ Van Ry v. Montgomery, 58 Wn.2d 46, 48-49, 360 P.2d 573 (1961); Pakka 
v. Fitzpatrick, 53 Wn.2d 356, 357-58, 333 P.2d 917 (1959); Brewer v. 
Berner, 15 Wn.2d 644, 650, 131 P.2d 940 (1942). For a discussion of the 
problematic nature of this instruction, see Cooper v. Pay-N-Save Drugs, 
Inc., 59 Wn.2d at 835, and Zook v. Baier, 9 Wn.App. 708, 714-16, 514 
P.2d 923 (1973). 


[Current as of September 2018.] 
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WPI 12.04 


NEGLIGENCE OF DEFENDANT CONCURRING 
WITH OTHER CAUSES 
(This instruction, addressing issues of proximate causation, has 
been moved to WPI Chapter 15 (Proximate Cause). See WPI 15.04 
(Negligence of Defendant Concurring With Other Causes). 


[Current as of September 2018./ 
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WPI 12.05 NEGLIGENCE—PROXIMATE CAUSE 
WPI 12.05 
NEGLIGENCE—INTERVENING CAUSE 


(This instruction, addressing issues of proximate causation, has 
been moved to WPI Chapter 15 (Proximate Cause), See WPI 15.05 
(Negligence—Intervening Cause).) 


[Current as of September 2018.] 
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WPI 12.06 
DUTY OF SEEING 


Every person has a duty to see what would be seen 
by a person exercising ordinary care. 


NOTE ON USE 


See the following Comment for a summary of issues raised by this 
instruction. Use WPI 10.02 (Ordinary Care—Adult—Definition) with 
this instruction. | 


COMMENT 


Caution regarding overemphasizing one party’s theory. Cau- 
tion should be used in giving this instruction. It is reversible error to 
give this instruction if the instructions as a whole “so repetitiously 
cover a point of law as to generate a gross overweighting in favor of one 
party.” Samuelson v. Freeman, 75 Wn.2d 894, 897, 454 P.2d 406 (1969); 
Hinkel v. Weyerhaeuser Co., 6 Wn.App. 548, 553, 494 P.2d 1008 (1972). 


For example, in Cornejo v. State, 57 Wn.App. 314, 788 P.2d 554 
(1990), the court held that it was reversible error to give this instruc- 
tion because it unfairly emphasized one party’s theory of the case. The 
court found the instruction “palpably unfair” because it turned the 
jury’s attention away from the clear evidence of the defendant’s 
negligence, toward the question of the plaintiffs contributory negligence 
on which there was minimal evidence. Cornejo v. State, 57 Wn.App. at 
321. The court also noted that while in some. cases the giving of the 
instruction may be regarded as a “harmless redundancy,” in Cornejo it 
was not. Cornejo v. State, 57 Wn.App. at 321. 


Similarly, the failure to give WPI 12.06 is not error when the giving 
of the instruction would overemphasize a party’s position on a disputed 
factual question, Dorr v. Big Creek Wood Products, Inc., 84 Wn.App. 
420, 431-32, 927 P.2d 1148 (1996). The failure to give WPI 12.06 is also 
not error if a party’s theory of the case can be adequately argued under 
other instructions. Young v. Carter, 38 Wn.App. 147, 148-49, 684 P.2d 
784 (1984) (holding that the driver’s duty to see 11-year-old bicyclist in 
cross walk was adequately argued under general negligence instruc- 
tions, WPI 10.01 (Negligence—Adult—Definition) and WPI 10.02 
(Ordinary Care—Adult—Definition)). 


The instruction, however, is properly given in some cases. For 
example, in Hammel v. Rife, 37 Wn.App. 577, 585-86, 682 P.2d 949 
(1984), the giving of this instruction did not overly emphasize one 
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party’s theory of the case. The court in Hammel found no error in giving 
WPI 12.06 with WPI 70.01 (General Duty—Driver or Pedestrian) and 
WPI 70.06 (Right to Assume Others Will Obey Law—Street or 
Highways). Hammel v. Rife, 37 Wn.App. at 585. The court noted that 
each instruction correctly stated the law and that the instructions taken 
together did not “so repetitiously cover a point of law as to generate a 
gross overweightingin favor of one party” since each instruction covered 
“a somewhat different legal facet of the case.” Hammel v. Rife, 37 
Wn.App. at 585-86; see also Humes v. Fritz Companies, Inc., 125 
Wn.App 477, 497-98, 105 P.3d 1000 (2005) (affirming the giving of WPI 
12.06 when it did not over-emphasize one party's theory of the case); 

Alston v. Blythe, 88 Wn.App. 26, 38-39, 943 P. 2d 692 (1997) (holding 
that the giving of WPI 12.06, WPI 70. 01, and WPI 70.06 was not error 
as the instructions merely described various facets of the duty plaintiff 
owed to exercise reasonable care for her own safety), 


Wording of instruction. The cases provide that a person must 
use his or her faculties and senses to avoid danger, if one can “reason- 
ably” do so. Davis v. Bader, 57 Wn.2d 871, 8738-74, 360 P.2d352 (1961); 
Hines v. Neuner, 42 Wn. 2d 116, 119-21, 253 P; 2d 945 (1953); Johnson 
v. Washington Route, Inc., bel Wash. 608, 609-10, 209 P. 1100 (1922), 
The tests of “ordinary care” and “reasonableness” are essentially the 
same. Since “ordinary care” has been defined in Instruction 10.02 
(Ordinary Care—Adult—Definition), that phrase has been used in this 
instruction for the purpose of uniformity. 


Question of fact. The failure to see what admittedly is visible, if 
only one had looked, is not automatically negligence. It is a question for 
the jury to determine whether, despite the failure to look, the party’s 
conduct was still reasonable under the circumstances. Davis v. Bader, 
57 Wn.2d 871, 873-74, 360 P.2d352 (1961); Hines v. Neuner, 42 Wn.2d 
116, 119-21, 253 P.2d 945 (1953). 


Positive duty to look. The principle that one will be deemed to 
have actually seen what could have been seen had the person looked is 
only applicable when there is a positive duty to look. Smith v. 
Manning’s, Inc., 138 Wn.2d 573, 578, 126 P.2d 44 (1942). For instance 
when there is no reason to anticipate a hazard, ordinary care does not 
require one who is walking in a place provided for the purpose to keep 
his or her eyes riveted to the floor immediately in front of his or her 
feet. Smith v. B & I Sales Co., 74 Wn.2d 151, 158, 443 P.2d 819 (1968); 
Simpson v. Doe, 39 Wn.2d 934, 239 P.2d 1051 (1952); Smith v. Man- 
ning’s, Inc., 13 Wn. 2d at 578. 
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WPI 12.07 


RIGHT TO ASSUME OTHERS WILL EXERCISE 
ORDINARY CARE 


Every person has the right to assume that others will 
exercise ordinary care [and comply with the law], and a 
person has a right to proceed on such assumption until 
he or she knows, or in the exercise of ordinary care should 
know, to the contrary. 


NOTE ON USE 
Use bracketed material as applicable. 
If the bracketed phrase in this instruction is used, use WPI 60.03 
(Violation of Statute, Ordinance, Administrative Rule, or Internal 


Governmental Policy—Evidence of Negligence) with this instruction. 


For cases involving highways, use WPI 70.06 (Right to Assume 
Others Will Obey Law—Streets or Highways) instead of this instruction. 


COMMENT 


See Comment to WPI 70.06 (Right to Assume Others Will Obey 
Law—Streets or Highways). 


The instruction was revised in 2010 to refer to “exercising” ordinary 
care, rather than “using” ordinary care, for consistency with other pat- 
tern instructions. 


[Current as of September 2018.] 
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WPI 12.08 NEGLIGENCE—PROXIMATE CAUSE 
WPI 12.08 


LAST CLEAR CHANCE 
(WITHDRAWN) 
COMMENT 
RCW 4.22.005. 


Washington’s tort law no longer includes the doctrine of last clear | 
chance. See RCW 4.22.005 and case law interpreting the statute. 
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WPI 12.09 
NONDELEGABLE DUTIES 


(Fill in name of person or entity) iS not relieved of its duty tO (par- 
ticular duty) by delegating or seeking to delegate that duty to 
another person or entity. 





NOTE ON USE 


The WPI Committee recommends that this instruction be used only 
in cases involving subcontracted work or other circumstances that could 
mislead jurors into thinking that a nondelegable duty has been 
delegated. See the discussion in the Comment. 


If a factual issue exists as to whether a duty is owed, the instruc- 
tion should be revised to avoid an improper comment on the evidence. 


COMMENT 


Some duties may be delegated; others may not. Duties may be made 
nondelegable by statute, regulation, common law, contract, or franchise. 
W. Page Keeton, et al., Prosser and Keeton on the Law of Torts § 71, at 
511-12 (5th ed. 1984); Tauscher v. Puget Sound Power and Light Co.,96 
Wn.2d 274, 282-87, 635 P.2d 426 (1981). Nondelegable duties involve a 
form of vicarious liability. See W. Page Keeton et al., Prosser and Keeton 
on the Law of Torts § 71, at 511; Jackson v. Standard Oil Co. of Califor- 
nia, 8Wn.App. 83, 95, 505 P.2d 139 (1972). 


In some circumstances, primarily those involving subcontracted 
work, the jury must be instructed that a particular duty is nondelegable. 
See Jones v. Robert E. Bayley Const. Co., Inc., 36 Wn.App. 357, 362-63, 
674 P.2d 679 (1984) (failing to instruct on nondelegability is prejudicial 
error when the proposed instruction is supported by evidence that work 
has been contracted out), overruled on other grounds, Brown v. Prime 
Const. Co., Inc., 102 Wn.2d 235, 240 n.2, 684 P.2d 73 (1984); see also 
Keegan v. Grant County Public Utility Dist. No.2, 34 Wn.App. 274, 284, 
661 P.2d 146 (1983) (approving an instruction on nondelegability 
because work had been contracted out). Under these circumstances, 
jurors could easily speculate that the legal duty was transferred along 
with the work being subcontracted, and they would need to be instructed 
that nondelegable duties are not transferred along with the subcon- 
tracted work. 


For cases that do not similarly raise questions in jurors’ minds 
about potential delegability, the WPI Committee recommends that the 
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instruction not be given. For several reasons, nondelegability instruc- 
tions should be used with caution: “nondelegability” is a “formidable” 
word to use with a jury, Kelley v. Great Northern Ry. Co., 59 Wn.2d 
894, 904-05, 371 P.2d 528 (1962), it is often not necessary to the case, 
and it can mislead jurors into thinking a nondelegable duty sets a higher 
standard of care than does a delegable duty. Cf. Sage v. Northern Pac. 
Ry. Co., 62 Wn.2d 6, 16, 380 P.2d 856(1963); Strandberg v. Northern 
Pac. Ry. Co., 59Wn.2d 259, 367 P.2d 137 (1961); Kelley v. Great 
Northern Ry. Co., 59 Wn.2d 894 (all three cases holding that instruct- 
ing on nondelegability is not reversible error). 
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CHAPTER 13 


ASSUMPTION OF RISK 


WPI 13.00 Introduction 

WPI 13.01 Assumption of Risk—Implied Unreasonable 
WPI 13.02 Assumption of Risk—Implied Reasonable 
WPI 13.03 Assumption of Risk—Implied Primary 

WPI 13.04 Assumption of Risk—Express 


WPI 13.00 
INTRODUCTION 


The doctrine of assumption of risk has been surrounded by confu- 
sion and controversy. Much of this derives from the fact that the term 
assumption of risk has been used to describe several different concepts. 
In analyzing assumption of risk, the Washington Supreme Court has 
followed the four classifications set forth in W. Page Keeton et al., 
Prosser and Keeton on the Law of Torts § 68 (5th ed. 1984). Gleason v. 
Cohen, 192 Wn.App. 788, 368 P.8d 5381 (2016), provides a detailed 
explanation of these classifications as applied in Washington. See also 
Tincani v. Inland Empire Zoological Soc’y, 124 Wn.2d 121, 148, 875 
P,2d 621 (1994); Scott v. Pacific West Mountain Resort, 119 Wn.2d 484, 
496, 834 P.2d 6 (1992); Kirk v. Washington State University, 109 Wn.2d 
448, 453, 746 P.2d 285 (1987); Shorter v. Drury, 103 Wn.2d 645, 655, 
695 P.2d 116 (1985). The classifications for assumption of risk are 
express, implied primary, implied reasonable, and implied unreasonable. 


Express and implied primary assumption of risk arise when the 
plaintiff has consented to relieve the defendant of a duty to the plaintiff 
regarding specific known risks. Scott v. Pacific West Mountain Resort, 
119 Wn.2d. 484; Kirk v. Washington State University, 109 Wn.2d 448. 
Both raise the same question: did the plaintiff consent, before the ac- 
cident or injury, to the negation of a duty that the defendant otherwise 
would have owed to the plaintiff? Alston v. Blythe, 88 Wn.App. 26, 
32-33, 943 P.2d 692 (1997). 


Because express and implied primary assumption of risk negate the 
defendant’s duty with regard to the risks assumed, they act as a bar to 
plaintiffs recovery when the injury results from one of the assumed 
risks. Gleason v. Cohen, 192 Wn.App. 788, 794, 368 P.3d 531 (2016); 
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Scott v. Pacific West Mountain Resort, 119 Wn.2d. 484; Alston v. Blythe, 
88 Wn.App. 26, 943 P.2d 692 (1997). The general elements of proof for 
express and implied primary assumption of risk are substantially the 
same. The evidence must show that plaintiff (1) had full subjective 
understanding, (2) of the presence and nature of the specific risk, and 
(3) voluntarily chose to encounter the risk. Kirk v. Washington 
StateUniversity, 109 Wn.2d at 453; Hvolboll v. Wolff Co., 187 Wn.App. 
37, 50, 347 P.3d 476 (2015). 


Implied reasonable and implied unreasonable assumption of risk 
arise when the plaintiff is aware of, and chooses voluntarily to 
encounter, a risk already created by the defendant’s negligence. Scott v. 
Pacific West Mountain Resort, Scott v. Pacific West Mountain Resort, 
119 Wn.2d 484, 834 P.2d 6 (1992); Alston v. Blythe, 88 Wn.App. 26, 
943P.2d 692 (1997). These forms of assumption of risk focus not so 
much on the defendant’s duty and negligence, but on the objective 
unreasonableness of plaintiff's conduct or plaintiff's duty to exercise 
ordinary care for his or her own safety. See Kirk v. Washington State 
University, 109 Wn.2d 448, 746 P.2d 285 (1987); Alston v. Blythe, 88 
Wn.App. 26. 


For these two forms of assumption of risk, “plaintiff's conduct is not 
truly consensual, but is a form of contributory negligence, in which the 
negligence consists of making the wrong choice and voluntarily 
encountering a known unreasonable risk.” Scott v. Pacific West 
Mountain Resort, 119 Wn.2d at 499. Thus, both implied reasonable and 
implied unreasonable assumption of risk are subsumed in, and retain 
no independent significance from, contributory negligence following the 
adoption of comparative negligence. Tincani v. Inland Empire Zoological 
Soc.,124 Wn.2d at 137 n.5; Scott v. Pacific West Mountain Resort, 119 
Wn.2d at 497. 


Specific examples and citations as to each type of assumption of 
risk will be presented in the comments following each assumption of 


risk instruction. 
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WPI 13.01 


ASSUMPTION OF RISK—IMPLIED 
UNREASONABLE 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


NOTE ON USE 


Use WPI 11.01 (Contributory Negligence—Definition) for actions 
involving unreasonable assumption of risk. 


Use WPI 13.03 (Assumption of Risk—Implied Primary) or WPI 
13.04 (Assumption of Risk—Express) for actions involving implied pri- 
mary or express assumption of risk. 


COMMENT 
RCW 4.22.015. 


A risk is unreasonably assumed if the plaintiff has voluntarily and 
unreasonably encountered a known risk created by another’s negligence. 
ITT Rayonier, Inc. v. Puget Sound aye Lines,44 Wn.App. 368, 722 
P.2d 1810 (1986). 


Unlike express and implied primary assumption of risk, which ad- 
dress whether the plaintiff relieved the defendant of a duty of care, the 
focus of this form of assumption of risk is the objective unreasonable- 
ness of the plaintiffs conduct in assuming the risk. When a plaintiff 
unreasonably assumes a known risk, the plaintiff's conduct amounts to 
contributory negligence, there being no substantial difference between 
the two defenses in their legal effect. In Lyons v. Redding Const. Co., 83 
Wn.2d 86, 94-95, 515 P.2d 821 (1973), the Washington Supreme Court 
merged these two defenses and held that unreasonable assumption of 
risk has no continued existence as a separate defense if the defense of 
contributory negligence is available. See also Tincani v. Inland Empire 
Zoological Soc’y., 124 Wn.2d 121, 145, 875 P.2d 621 (1994); Scott v. 
Pacific West Mountain Resort, 119 Wn.2d 484, 497, 834 P.2d 6 (1992). 
RCW 4.22.015 codifies the rule established in Lyons v. Redding Const. 
Co., 83 Wn.2d 86, by providing that contributory fault includes unrea- 
sonable assumption of risk. 


For a discussion of assumption of risk in general, see WPI 13.00 
(Introduction). 
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WPI 13.02 
ASSUMPTION OF RISK—IMPLIED REASONABLE 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


NOTE ON USE 


Use WPI 11.01 (Contributory Negligence—Definition), for actions 
involving implied reasonable assumption of risk. 


Use WPI 13.03 (Assumption of Risk—Implied Primary), or WPI 
13.04 (Assumption of Risk—Express), for actions involving implied pri- 
mary or express assumption of risk. 2 


COMMENT 


The WPI Committee recommends that no instruction be given on 
implied reasonable assumption of risk in view of the opinions in Tincani 
v. Inland Empire Zoological Soc., 124 Wn.2d 121, 187 n.5, 875 P.2d 621 
(1994), Scott v. Pacific West Mountain Resort, 119 Wn.2d 484, 834 P.2d 
6 (1992), Alston v. Blythe, 88 Wn.App. 26, 32, 943 P.2d 692 (1997), 
Yurkovich v. Rose, 68 Wn.App. 6438, 656, 847 P.2d 925 (1993), and Leyen- 
decker v. Cousins, 53 Wn.App. 769, 774 n.2, 770 P.2d 675 (1989). 


In Scott v. Pacific West Mountain Resort, 119 Wn.2d 484, 834 P.2d 
6 (1992), the court appears to have retreated from its treatment of 
implied reasonable assumption of risk in Kirk v, Washington State 
University, 109 Wn.2d 448, 746 P.2d 285 (1987). In Kirk, the court had 
recognized implied reasonable assumption of risk as a separate damage 
reducing factor that survived the enactment of comparative negligence. 
Kirk v. Washington State University, 109 Wn.2d at 457-58. In Scott, 
the court stated that implied reasonable assumption of risk retains no 
independent significance from contributory negligence after the adop- 
tion of comparative negligence. Scott v. Pacific West Mountain Resort, 
119 Wn.2d at 497. 


Subsequent cases have reiterated that implied reasonable assump- 
tion of risk, as well as implied unreasonable assumption of risk, are 
“nothing more than alternative names for contributory negligence.” 
Alston v. Blythe, 88 Wn.App. at 32. As the Supreme Court has stated: 
“{blecause contributory fault. subsumes both implied reasonable and 
implied unreasonable assumption of the risk, there is no meaningful 


difference between them.” Tincani v. Inland Empire Zoological Soc., 124 
Wn.2d 121, 143 n.8, 875 P.2d 621 (1994), 


For a discussion of assumption of risk in general, see WPI 13.00 
(Introduction). 
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WPI 13.03 
ASSUMPTION OF RISK—IMPLIED PRIMARY 


It is a defense to an action for [personal injury] 
[wrongful death] that the [person injured] [person killed] 
impliedly assumed a specific risk of harm. 


A person impliedly assumes a risk of harm if that 
person knows of the specific risk associated with [a 
course of conduct] [an activity], understands its nature, 
voluntarily chooses to accept the risk by engaging in that 
_ [conduct] [activity], and impliedly consents to relieve the 
defendant of a duty of care owed to the person in relation 
to the specific risk. 


[A person’s acceptance of a risk is not voluntary if 
that person is left with no reasonable alternative course of 
conduct [to avoid the harm] [or] [to exercise or protect a 
right or privilege] because of the defendant’s negligence.] 


NOTE ON USE 


Use this instruction if implied primary assumption of risk is as- 
serted as a defense. 


Use WPI 21.12 (Burden of Proof On the Issues—Assumption of 
Risk—Implied Primary), with this instruction. 


Use bracketed material as applicable. 


Use the bracketed last paragraph if there is an issue whether the 
plaintiff voluntarily accepted the risk, See Comment below. 


COMMENT 


This instruction is consistent with WPI 13.04 (Assumption of Risk— 
Express), and the court’s comments in Dorr v. Big Creek Wood Products, 
Inc., 84Wn.App. 420, 927 P.2d 1148 (1996), which caution that an 
instruction on implied primary assumption of risk is incomplete without 
reference to the element of implied voluntary consent to relieve the 
defendant of a duty owed. See also Alston v. Blythe, 88 Wn.App. 26, 34 
n. 22, 9438P.2d 692 (1997) (sharing the Dorr court’s concern over the 
propriety of former WPI 13.03). The last bracketed paragraph of this 
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instruction has been added to meet the requirements of Tincani v.Inland 
Empire Zoological Soc., 66 Wn.App. 852, 837 P.2d 640 (1992), reversed 
in part on other grounds, 124 Wn.2d 121, 875 P.2d 621 (1994), and 
other cases which hold that the issue of voluntariness is an issue of fact 
for the jury. 


Implied primary assumption of risk remains viable as a defense in 
Washington to the specific risk assumed, notwithstanding the enact- 
ment of the comparative negligence or contributory fault statutes. See 
Scott v. Pacific West Mountain Resort, 119 Wn.2d 484, 497, 834 P.2d 6 
(1992); Kirk v.Washington State University, 109 Wn.2d 448, 453-54, 
746 P.2d 285 (1987); Gleason v. Cohen, 192 Wn.App. 788, 368 P.3d 531 
(2016) (extended discussion of assumption of risk); Hvoboll v. Wolffe, 
187 Wn.App. 37, 47-49 (2015); Dorr v. Big Creek Wood Products, Inc., 
84 Wn.App. 420, 426-27, 927 P.2d 1148 (1996); Leyendecker v. Cousins, 
53 Wn.App. 769, 774-75, 770 P.2d 675 (1989); ITT Rayonier, Inc. v. 
Puget Sound Freight Lines, 44 Wn.App. 368, 376 n.5, 722 P.2d 1310 
(1986); Ridge v. Kladnick, 42 Wn.App. 785, 788-89, 713 P.2d 1131 
(1986). 


Application. Implied primary assumption of risk applies to those 
situations in which a person, by voluntarily choosing to encounter a 
known peril, impliedly consents to relieve the defendant of the duty to 
reasonably protect against that peril. See Prosser and Keeton on the 
Law of Torts, § 68 (5th ed. 1984). The basis of this form of assumption 
of risk is the plaintiffs consent to the negation of a duty by the 
defendant with regard to those risks assumed. Scott v. Pacific West 
Mountain Resort,119 Wn.2d 484, 498, 834 P.2d 6 (1992); Kirk v. 
Washington State University,109 Wn.2d 448, 453-54, 746 P.2d 285 
(1987) Thus, the defense of implied primary assumption of risk bars 
recovery of damages arising from the specific risks assumed, because it 
“is in reality the principle of no duty-hence no breach and no underlying 
cause of action.” Codd v. Stevens Pass, Inc., 45 Wn.App. 393, 402, 725 
P.2d 1008 (1986); Ridge v. Kladnick, 42 Wn.App. 785, 788, 713 P.2d 
1131 (1986); see Scott v. Pacific West Mountain Resort, 119 Wn.2d 484, 
497, 834 P.2d 6 (1992); Leyendecker v. Cousins, 53 Wn.App. 769, 770 
P.2d 675 (1989). 


However, the defense does not preclude recovery for injuries from 
risks not specifically assumed and to the extent a plaintiffs injuries 
resulted from other risks created by the defendant, the defendant will 
remain liable for damages arising from those risks. Kirk v. Washington 
State University, 109 Wn.2d 448, 454, 455, 746 P.2d 285 (1987). 


Scope of consent. In Alston v. Blythe, 88 Wn.App. 26, 34, 943 
P.2d 692 (1997), the court held: 


Because the plaintiffs consent lies at the heart of both express and 
implied primary assumption of risk, “[ilt is important to carefully 
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define the scope” of that consent. This is done by identifying the 
duties the defendant would have had in the absence of the doctrine 
of assumption of risk, and then segregating those duties into (a) 
those (if any) which the plaintiff consented to negate, and (b) those 
(if any) which the defendant retained. Like consent itself, the scope 
of consent is an issue of fact for the jury, unless the evidence is 
such that reasonable minds could not differ. 


(Emphasis in original.) 


In Egan v. Cauble, 92 Wn.App. 372, 377-78, 966 P.2d 362 (1998), 
the court held: 


To invoke assumption of risk, a defendant must show that the 
plaintiff knowingly and voluntarily chose to encounter the risk. 
Thus, “[t]he evidence must show the plaintiff (1) had full subjective 
understanding (2) of the presence and nature of the specific risk, 
and (3) voluntarily chose to encounter the risk.” Put another way, 
the plaintiff “must have knowledge of the risk, appreciate and 
understand its nature, and voluntarily choose to incur it.” Knowl- 
edge and voluntariness are questions of fact for the jury, except 
when reasonable minds could not differ. 


See also Lascheid v. City of Kennewick, 187 Wn.App. 633, 642, 154 P.3d 
307 (2007); Home v. North Kitsap School Dist., 92 Wn.App. 709, 720, 
965 P.2d 1112 (1998); Erie v. White, 92 Wn.App. 297, 303, 966 P.2d 342 
(1998). 


Subjective standard. Whether a plaintiff chooses knowingly to 
encounter a risk is a subjective determination which turns on “whether 
he or she, at the time of the decision actually and subjectively knew all 
facts that a reasonable person in the defendant’s shoes would know and 
disclose, or, concomitantly, all facts that a reasonable person in the 
plaintiffs shoes would want to know and consider.” Home v. North 
Kitsap School Dist., 92 Wn.App. 709, 720, 965 P.2d 1112 (1998); Egan v. 
Cauble, 92 Wn.App. 372, 78, 966 P.2d 362 (1998); Erie v. White, 92 
Wn.App. 297, 303-04, 966 P.2d 342 (1998). There must be evidence that 
the plaintiff knew and appreciated the specific hazard which caused the 
injury, not just the generalized hazard of his or her activities. Shorter v. 
Drury, 103 Wn.2d 645, 657, 695 P.2d 116 (1985); Martin v. Kidwiler, 71 
Wn.2d 47, 49, 426 P.2d 489 (1967); Egan v. Cauble, 92 Wn.App: at 378; 
Home v, North Kitsap School Dist., 92 Wn.App. at 720-21; Erie v. 
White, 92 Wn.App. at 303-04. 


Whether a plaintiff chooses voluntarily to encounter a known risk, 
“depends on whether he or she elects to encounter it despite knowing of 
a reasonable alternative course of action.” Home v. North Kitsap School 
Dist., 92 Wn.App. at 721; Egan v. Cauble, 92 Wn.App. at 379; Erie v. 
White, 92 Wn.App. at 304. In order for assumption of risk to bar 
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recovery, the plaintiff “must have had a reasonable opportunity to act 
differently or proceed on an alternate course that would have avoided 
the danger.” Zook v. Baier, 9 Wn.App. 708, 716, 514 P.2d 923 (19783). 


Cautious use. The court in Dorr v. Big Creek Wood Products, Inc., 
84 Wn:App. 420, 425-26, 927 Wn.App. 1148 (1996), cautioned that 
“[t]rial courts are rightfully wary of requests to instruct the jury on 
implied primary assumption of the risk” as the doctrine “if not boxed in 
and carefully watched has an expansive tendency to reintroduce the 
complete bar to recovery into territory now staked out by statute as the 
domain of comparative negligence.” The court in Dorr, however, 
concluded that: “An instruction on implied primary assumption of the 
risk is appropriate where a plaintiff has impliedly consented (often in 
advance of any negligence by defendant) to relieve defendant of a duty 
to plaintiff regarding specific known and appreciated risks.” Dorr v. Big 
Creek WoodProducts, Inc., 84 Wn.App. at 426-27 (internal quotation 
marks omitted). The court in Dorr further indicated: 


Where appropriate, a separate instruction may be given to allow 

the defendant to argue in the alternative. Either the plaintiff 

relieved the defendant of the applicable duty, and there is a total 

bar to recovery; or the defendant owed the duty, and comparative 

negligence principles apply if there was a breach by the defendant 
- causing damage. 


Dorr v. Big Creek Wood Products, Inc., 84 Wn.App. at 426-27. 


In Alston v. Blythe, 88 Wn.App. 26, 34, 943 P.2d 692 (1997), the 
court stated this as a two-part test: 


[A] trial court may instruct on both assumption of risk and contrib- 
utory negligence if the evidence produced at trial is sufficient to 
support two distinct findings: (a) that the plaintiff consented to 
relieve the defendant of one or more duties that the defendant 
would otherwise have owed to the plaintiff, and (b) that the plaintiff 
failed to exercise ordinary care for his or her own safety. 


Alston v. Blythe, 88 Wn.App. at 34. If the evidence will support only the 
second of these findings, then “an instruction on contributory negligence 
is all that is necessary or appropriate.” Alston v. Blythe, 88 Wn.App. at 
34 (quoting Dorr v. Big Creek Wood Products, Inc., 84 Wn.App. at 426). 


Sports and recreation. Primary assumption of risk often arises 
in actions involving injuries sustained while participating in sports or. 
other recreational activities. As a general rule those who participate in 
such activities assume the inherent risks in the game or activity which 
are known and obvious to the participant. Thus, in Ridge v. Kladnick, 
42 Wn.App. 785, 713 P.2d 1131 (1986), a roller skater was deemed to 
have assumed the risk of being knocked over and injured by participat- 
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ing in a roller skating game in which skaters tried to knock each other 
over. However, participation in an activity does not preclude a partici- 
pant from recovering for injuries resulting from unknown risks or 
dangers. See Regan v. City of Seattle, 76 Wn.2d 501, 507—08, 458 P.2d 
12 (1969) (holding that a go-cart driver did not assume the risk of spilled 
water on the race track, when the driver was unaware that the water 
was on the track); Codd v. Stevens Pass, Inc., 45 Wn.App. 393, 725 P.2d 
1008 (1986) (holding that a skier did not assume the risk of unknown 
dangers on the ski trails and slopes). 


For a discussion of assumption of the risk in general, see WPI 13.00 
(Introduction). 


[Current as of September 2018.] 
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WPI 13.04 
ASSUMPTION OF RISK—EXPRESS 


It is a defense to an action for [personal injury] 
[wrongful death] that the [person injured] [person killed] 
expressly assumed a specific risk of harm. 


A person expressly assumes a risk of harm if that 
person knows of the specific risk involved, understands 
its nature, and voluntarily consents to accept the risk by 
agreeing in advance to relieve the defendant of a duty of 
care owed to the person in relation to the specific risk. 


NOTE ON USE 


Use this instruction if express assumption of risk is asserted as a 
defense. 


Use WPI 21.13 (Burden of Proof on the Issues—Assumption of 
Risk—Express), with this instruction. 


Use bracketed material as applicable. 


Do not use this instruction if the issue of the defendant’s gross 
negligence is to be considered by the jury. See the Comment below. 


COMMENT 


Express assumption of risk remains viable as a defense in 
Washington, notwithstanding the enactment of the comparative 
negligence and contributory fault statutes. See Scott v. Pacific West 
Mountain Resort, 119 Wn.2d 484, 496—-97,.834 P.2d 6 (1992); Kirk v. 
Washington State University, 109 Wn.2d 448, 457, 746 P.2d 285 (1987); 
Shorter v. Drury, 103 Wn.2d 645, 656, 695 P.2d 116 (1985); Leyen- 
decker v. Cousins, 53 Wn.App. 769, 774~75, 770 P.2d 675 (1989); ITT 
Rayonier, Inc. v. Puget Sound Freight Lines, 44 Wn.App. 368, 375 n.4, 
722 P.2d 1310 (1986). 


Application. Express assumption of the risk is a defense when 
“the plaintiff, in advance, has given his express consent to relieve the 
defendant of an obligation of conduct toward him, and to take his 
chances of injury from a known risk arising from what the defendant is 
to do or leave undone.” Prosser and Keeton on the Law of Torts, § 68 
(5th ed. 1984). It “is based on contract and involves an agreement by 
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one party to relieve another party of the duty to use reasonable care.” 
Johnson v. NEW, Inc., 89 Wn.App. 309, 311, 948 P.2d 877 (1997) (citing 
Scott v. Pacific West Mountain Resort, 119 Wn. 2d 484, 834 P.2d 6 (1992); 
Vodopest v. MacGregor, 128 Wn.2d 840, 913 P.2d 779 (1996)). 


Express assumption of risk is a bar to damages arising from the 
risk which was expressly assumed, but it does not bar damages arising 
from other risks that were not expressly assumed. See Kirk v. 
Washington State University, 109 Wn.2d 448, 453-54, 746 P.2d 285 
(1987); Shorter v. Drury, 103 Wn.2d 645, 657, 695 P.2d 116 (1985) 
(husband and wife assumed risk of death by expressly refusing to permit 
a blood transfusion, but did not assume risk of the direct consequences 
of physician’s negligence); Johnson vy, NEW, Inc., 89 Wn.App..309, 312, 
948 P.2d 877 (1997). 


Before a person may expressly assume the risk of another’s conduct, 
it must be shown that the person had knowledge of the specific (as op- 
posed to general) risk which caused the injury, that the person appreci- 
ated and understood its nature, and that the person voluntarily chose to 
incur it. The determination whether the person injured knowingly and 
voluntarily encountered the risk is subjective, i.e., whether the plaintiff 
in fact knew of and understood the risk, not whether a reasonable 
person would have comprehended the risk. Shorter v. Drury, 103 Wn.2d 
645, 656-57, 695 P.2d 116 (1985); Martin v. Kidwiler, 71 Wn.2d 47, 49, 
426 P.2d 489 (1967). 


Gross negligence. The defense of express assumption of the risk 
has an exception for acts of gross negligence. Boyce v. West, 71 Wn.App. 
657, 667, 862 P.2d 592 (1993). For this reason, an exculpatory contract 
is invalid if a party’s conduct constitutes gross negligence. Liberty 
Furniture, Inc. v. Sonitrol of Spokane, Inc., 53 Wn.App. 879, 770 P.2d 
1086 (1989). 


Validity of exculpatory contracts. Express assumption of risk 
may arise from an exculpatory contract by which the plaintiff agrees: to 
relieve the defendant of liability for certain occurrences. The validity of 
such contracts is a separate issue from assumption of risk. See Shorter 
v. Drury, 103 Wn.2d 645, 653, 695 P.2d 116 (1985). As a general rule, 
- absent some statute to the contrary, contracts against liability for 
negligence are valid except in those cases in which a public interest is 
involved or in which the negligent act falls greatly below the standard 
established by law for the protection of others against unreasonable 
risks of harm. See Blide v. Rainier Mountaineering, Inc., 830 Wn.App. 
571, 573-74, 636 P.2d 492 (1981); Hewitt v. Miller, 11 Wn. oe 72, 77, 
521 P.2d 244 (1974). 


Several Sener have discussed the factors to be considered in 


determining whether an exculpatory agreement violates public policy, 
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See Vodopest v. MacGregor, 128 Wn.2d 840, 854—55, 913 P.2d779 (1996); 
Wagenblast v. Odessa Sch. Dist. 105-157—166J, 110 Wn.2d 845, 851-52, 
758 P.2d 968 (1988); and Shields v. Sta-Fit, Inc., 79 Wn.App. 584, 587, 
903 P.2d 525 (1995). The court in Wagenblast held that as a matter of 
public policy a school district cannot condition participation in 
interscholastic sports upon the signing of an exculpatory agreement 
which releases the school district from the consequences of future 
negligence. The court in Vodopest held that a pre-injury agreement, 
which releases a medical researcher for negligent conduct which occurs 
in the course of medical research, violates public policy. The court in 
Shields held that an exculpatory release of a health club and its em- 
ployees from negligence or fault did not violate public policy. 


In Scott v. Pacific West Mountain Resort, 119 Wn.2d 484, 495, 834 
P.2d 6 (1992), the Washington Supreme Court held that enforcement of 
an exculpatory clause signed by a parent violates public policy to the 
extent that it would waive a child’s future cause of action for personal 
injuries resulting from a third party’s negligence. But the Supreme 
Court found the language of the exculpatory clause contained in a ski 
school application sufficient to release the school from liability for dam- 
ages suffered by the parents as a result of its negligent conduct. The 
court found that the language gave notice that the ski school was at- 
tempting to be released from liability for its negligence. The court noted 
that it is not necessary for the clause to contain the word “negligence” 
in order for the clause to be effective. The court also noted that the fact 
that the application used the words “hold harmless” rather than the 
word “release” did not significantly impact the issue of whether the ef- 
fect of clause was to exculpate the ski school from liability for its own 
negligence. 


Sports and recreation. For similar cases upholding a release, and 
finding an express assumption of risk, see Johnson v. NEW, Inc., 89 
Wn.App. 309, 311-12, 948 P.2d 877 (1997) (express assumption of risk 
of injuries resulting from negligence, selection, adjustment, and use of 
ski-boot-binding equipment); Boyce v. West, 71 Wn.App. 657, 667, 862 
P.2d 592 (1993) (express assumption by diving student of all risks as- 
sociated with a scuba diving course included the risk of negligent 
instruction and supervision). 


[Current as of September 2018./ 
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CHAPTER 14 


WILLFUL AND WANTON MISCONDUCT AND 
| TORT OF OUTRAGE 


WPI 14.01 Willful Misconduct and Wanton Misconduct—Defined 

WPI 14.02 Contributory Willful Misconduct and Contributory 
Wanton Misconduct—Defined 

WPI 14.03 Tort of Outrage 

WPI 14.03.01  Outrage—Burden of Proof 

WPI 14.03.02 Outrage—Extreme and Outrageous 
Conduct—Definition 

WPI 14.03.03 Outrage—Intentionally or Recklessly Causes 
Emotional Distress—Definition 

WPI 14.03.04 Outrage—Severe Emotional Distress—Definition 


WPI 14.01 


WILLFUL MISCONDUCT AND WANTON 
MISCONDUCT—DEFINED 


[Willful misconduct is the intentional doing of an act 
which one has a duty to refrain from doing or the inten- 
tional failure to do an act which one has the duty to do 
when he or she [has actual knowledge of the peril that will 
be created and intentionally fails to avert injury] [or] [actu- 
ally intends to cause harm].] 


: | 
[Wanton misconduct is the intentional doing of an act 


which one has a duty to refrain from doing or the inten- 
tional failure to do an act which one has a duty to do, in 
reckless disregard of the consequences and under such 
surrounding circumstances and conditions that a reason- 
able person would know, or should know, that such 
conduct would, in a high degree of probability, result in 
substantial harm to another. ] 


NOTE ON USE 


Use either paragraph or both depending upon the claims and the 
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evidence. The issues instruction from WPI Chapter 20, the burden of 
proof instruction from WPI Chapter 21, and the damage instruction 
from WPI Chapter 30 will all have to be modified to refer to willful 
misconduct or wanton misconduct, or both, instead of negligence. 


COMMENT 


The definitions in this instruction are based upon Adkisson v. City 
of Seattle, 42 Wn.2d 676, 684—85, 258 P.2d 461 (1953), and Zellmer v. 
Zellmer, 164 Wn.2d 147, 155 fn.2, 188 P.3d 497 (2008) (citing Restate- 
ment (Second) of Torts § 500 (1965)) (“ ‘Willful’ requires a showing of 
actual intent to harm while ‘wanton’ infers such intent from reckless 
conduct”) (citing Restatement of Torts (Second) § 500), A person whose 
conduct is either willful or wanton is “not simply one who is more care- 
less than one who is merely negligent.” Adkisson v. City of Seattle, 42 
Wn.2d at 682. Negligence conveys the idea of neglect or inadvertence. 
Willful misconduct is intentional. Wanton misconduct is indifference for 
the safety of others. As stated by the court: 


[Wlilful misconduct is characterized by intent to injure, while 
wantonness implies indifference as to whether an act will injure 
another. Graphically expressed, the difference between willfulness 
and wantonness is that between casting a missile with intent to 
strike another and casting a missile with reason to believe that it 
will strike another, but with indifference as to whether it does or 
does not. 


Adkisson v. City of Seattle, 42 Wn.2d at 684. 


The standard of willful or wanton misconduct is used in two instruc- 
tions in WPI Part X (Owners and Occupiers of Land). See WPI 120,02 
(Duty to Trespasser) and WPI 120.04 (Attractive Nuisance). 


The conduct of parents or stepparents acting in loco parentis in 
supervising their child may be actionable in tort, if such conduct rises 
to the level of willful and wanton misconduct; if the conduct of the 
parents does not rise to this level, the doctrine of parental immunity 
precludes liability. Zellmer v. Zellmer, 164 Wn.2d 147, 161, 188 P.3d 
497(2008); Talarico v. Foremost Ins. Co., 105.Wn.2d 114, 116, 712 P.2d 
294 (1986); Livingston v. City of Everett, 50 Wn.App. 655, 660, 751 P.2d 
1199 (1988), 


The court in Livingston defined “willful or wanton misconduct” as 
meaning that “the actor knew, or had reason to know, of circumstances 
which would inform a reasonable person of the highly dangerous 
character of his conduct.” Livingston v. City of Everett, 50 Wn.App. at 
660 (citing Jenkins v. Snohomish County Pub. Util. Dist. No. 1, 105 
Wn.2d99, 105-06, 713 P.2d 79 (1986)). To constitute willful and wanton 
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misconduct, a parent’s act or failure to act must be so shockingly care- 
less that no reasonable person would fail to act differently under the 
circumstances. Zellmer v. Zellmer, 132 Wn.App. 674, 685, 183 P.3d 948 
(2006), reversed on other grounds 164 Wn.2d 147, 188 P.3d 497 (2008). 


For a discussion of willful and wanton misconduct under RCW 
4.24.300, the “Good Samaritan” statute, see Youngblood v. Schireman, 
53 Wn.App. 95, 108-10, 765 P.2d 1312 (1988). 
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WPI 14.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 14.02 


CONTRIBUTORY WILLFUL MISCONDUCT AND 
CONTRIBUTORY WANTON MISCONDUCT— 
DEFINED 


(No special instruction is set forth.) 


NOTE ON USE 


Use WPI 11.01 (Contributory Negligence—Definition) as a pattern 
if contributory willful or wanton misconduct is claimed as a damage- 
reducing factor. Convert WPI 11.01 (Contributory Negligence—Defini- 
tion) for use by substituting the words “willful misconduct” or “wanton 
misconduct” for the word “negligence” throughout the instruction. 


COMMENT 
RCW 4.22.005 and RCW 4.22.015. 


In an action based on fault, any contributory fault diminishes the 
claimant’s damages proportionately. RCW 4.22.005. Fault “includes acts 
or omissions, including misuse of a product, that are in any measure 
negligent or reckless toward the person or property of the actor or oth- 
ers... [T]he term also includes . . . reasonable failure to avoid an 
injury or to mitigate damages.” RCW 4.22.015. 


Washington courts have not specifically held that willful or wanton 
misconduct meets this definition of fault, although the courts have held 
that the definition does not encompass intentional torts. Morgan v. 
Johnson, 137 Wn.2d 887, 976 P.2d 619 (1999); Welch v. Southland Corp., 
134 Wn.2d 629, 952 P.2d 162 (1998). Quoting the final report of the 
Senate Select Committee on Tort and Product Liability Reform, 
however, the Washington Supreme Court has stated: “The definition is 
intended to encompass all degrees of fault in tort actions short of 
intentionally caused harm. This would include negligence, gross 
negligence, recklessness, willful and wanton misconduct and strict li- 
ability . . ..” Schmidt v. Cornerstone Investments, Inc., 115 Wn.2d148, 
161-62, 795 P.2d 1148 (1990) (citing Senate Journal, 47th Leg., Reg. 
Sess. 635 (Wash. 1981)). 


Prior to the enactment of RCW 4.22.005 and RCW 4.22.015, both 
Adkisson v. City of Seattle, 42 Wn.2d 676, 258 P.2d 461 (1953), and 
Sorensen v. Estate of McDonald, 78 Wn.2d 103, 470 P.2d 206 (1970), 
had held that contributory negligence did not constitute a defense to a 
claim based on the willful or wanton misconduct of a defendant, but 
that contributory willful or wanton misconduct did constitute a defense 
to such claims. Whether the rules set forth in these cases continue 
under the statutes has not yet been addressed. 
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WPI 14.03 NEGLIGENCE—PROXIMATE CAUSE 
WPI 14.03 
TORT OF OUTRAGE 


A person who intentionally or recklessly causes emo- 
tional distress to another by extreme and outrageous 
conduct is liable for severe emotional distress [and any 
bodily harm] resulting from such conduct. 


NOTE ON USE 


Use this instruction for claims of intentional or reckless infliction of 
emotional distress. Use this instruction only if the trial court has 
determined that the conduct has been sufficiently extreme and outra- 
geous as to warrant a factual determination by the jury. 


Use this instruction with WPI 14.03.01 (Outrage—Burden of Proof), 
WPI 14.03.02 (Outrage—Extreme and Outrageous Conduct—Defini- 
tion), WPI 14.03.03 (Outrage—Intentionally or Recklessly Causes Emo- 
tional Distress—Definition), and WPI 14.03.04 (Outrage—Severe Emo- 
tional Distress—Definition). The issues instruction from WPI Chapter 
20 and the damage instruction from WPI Chapter 30 will have to be 
modified to fit the case instead of referring to negligence. 


Use the bracketed language as applicable. 


Use different instructions for a claim of negligent infliction of emo- 
tional distress. 


COMMENT 


This instruction is adapted from Restatement (Second) of Torts § 46 
(1965), which the Washington Supreme Court adopted in Grimsby v. 
Samson, 85 Wn.2d 52, 60, 530 P.2d 291 (1975). 


Although the determination whether a course of conduct is suf- 
ficiently outrageous ordinarily rests with the jury, Chambers-Castanes 
v. King County, 100 Wn.2d 275, 289, 669 P.2d 451 (1983), the trial 
court must initially determine if reasonable minds could differ on 
whether the conduct is sufficiently extreme and outrageous so as to 
warrant a factual determination by the jury. Robel v. Roundup Corp., 
148 Wn.2d 35, 59 P.38d 611 (2002); Birklid v. Boeing Co., 127 Wn.2d 
853, 867, 904 P.2d 278 (1995); Kirby v. City of Tacoma, 124 Wn.App. 
454, 98 P.3d 827 (2004); Phillips v. Hardwick, 29 Wn.App. 382, 387, 628 
P.2d 506 (1981); Jackson v. Peoples Federal Credit Union, 25 Wn.App. 
81, 82-83, 604 P.2d 1025 (1979); Restatement (Second) of Torts § 46 
cmt. h (1965). 
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Relationship to intentional infliction of emotional distress. 
The torts of intentional infliction of emotional distress and outrage are 
identical, although outrage also encompasses reckless conduct. See 
Kloepfel v. Bokor, 149 Wn.2d 192, 193 n.1, 66 P.3d 630 (2003) (the two 
causes of action are “synonyms for the same tort”); Robel v. Roundup 
Corp., 148 Wn.2d at 51 n. 7 (“outrage encompasses causes of action 
based on reckless and intentional conduct”). 


Who can recover. Only the direct recipient of the outrageous 
conduct, or an immediate family member, can recover for the tort of 
outrage. Contreras v. Crown Zellerbach Corp., 88 Wn.2d 735, 738, 565 
P.2d 1173 (1977); Restatement (Second) of Torts § 46 (1965). Before an 
immediate family member of the person to whom the outrageous conduct 
was directed can recover, however, it must be shown that the family 
member was present when the outrageous conduct occurred. Reid v. 
Pierce County, 136 Wn.2d 195, 202-04, 961 P.2d 333 (1998); Lund v. 
Caple, 100 Wn.2d 739, 742, 675 P.2d 226 (1984). 


The class of “immediate family members” who are entitled to re- 
cover for the tort of outrage are limited to those who are permitted to 
bring wrongful death actions pursuant to RCW 4.20.020 (spouses, do- 
mestic partners, children, stepchildren, parents, and siblings). See Strick- 
land v. Deaconess Hosp., 47 Wn.App. 262, 268-69, 735 P.2d 74 (1987). 
Such immediate family members, however, need not be dependent in or- 
der to recover. Shoemaker v. St. Joseph Hosp. and Health Care Center, 
56 Wn.App. 575, 580, 784 P.2d 562 (1990), overruled on other grounds, 
Hegel vy. McMahon, 1386 Wn.2d 122, 135-86, 960 P.2d 424 (1998). 
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WPI 14.03.01 NEGLIGENCE—PROXIMATE CAUSE 
WPI 14.03.01 
OUTRAGE—BURDEN OF PROOF 


On plaintiff's outrage claim, the plaintiff has the 
burden of proving each of the following propositions: 


(1) That the defendant engaged in extreme and out- 
rageous conduct; 


(2) That the defendant’s conduct caused severe emo- 
tional distress to the plaintiff; 


(3) That the defendant intentionally or recklessly 
caused the emotional distress; and 


(4) That the plaintiff [was a direct recipient of the 
extreme and outrageous conduct] [or] [was an 
immediate family member of a direct recipient of 
the conduct and was present at the time the 
conduct occurred]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the plaintiff on the outrage claim. On 
the other hand, if you find that any of these propositions 
has not been proved, your verdict should be for the 
defendant on this claim. 


NOTE ON USE 


Use this instruction with WPI 14.03 (Tort of Outrage), WPI 14.03.02 
(Outrage—Extreme and Outrageous Conduct—Definition), WPI 14.03.03 
(Outrage—Recklessly or Intentionally Causes Emotional Distress— 
Definition), and WPI 14.03.04 (Outrage—Severe Emotional Distress— 
Definition). 


Use the bracketed language as appropriate. 
COMMENT 


The tort of outrage requires the proof of three elements: (1) extreme 
and outrageous conduct, (2) intentional or reckless infliction of emo- 
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tional distress, and (3) actual result to plaintiff of severe emotional 
distress. Kloepfel v. Bokor, 149 Wn.2d 192, 195, 66 P.3d 630 (2003); 
Robel v. Roundup Corp., 148 Wn.2d 35, 64, 59 P.3d 611 (2002); Reid v. 
Pierce County, 136 Wn.2d 195, 202, 961 P.2d 333 (1998) (citing Dicomes 
v. State, 113 Wn.2d 612, 630, 782 P.2d 1002 (1989)); Kirby v. City of 
Tacoma, 124 Wn.App. 454, 473, 98 P.3d 827 (2004). This instruction 
sets forth those three required elements in burden of proof form. 


This test from Washington’s case law generally parallels the ele- 
ments stated in Restatement (Second) of Torts § 46(1965), except for 
one word in the pattern instruction’s third element (intentionally or 
recklessly causing emotional distress). The Restatement (Second) 
requires that the defendant intentionally or recklessly caused severe 
emotional distress, see Restatement (Second) of Torts § 46 comment i, 
whereas Washington’s case law, without discussion, has removed the 
word “severe” from this element. See Kloepfel v. Bokor, 149 Wn.2d 192, 
196, 66 P.3d 630 (2003); Robel v. Roundup Corp., 148 Wn.2d 35, 64, 59 
P.3d 611 (2002); Reid v. Pierce County, 1836 Wn.2d 195, 202, 961 P.2d 
333 (1998) (citing Dicomes v. State, 113 Wn.2d 612, 630, 782 P.2d 1002 
(1989)); Kirby v. City of Tacoma, 124 Wn.App. 454, 473, 98 P.3d 827 
(2004). Accordingly, pursuant to Washington law, the word “severe” is 
included in the pattern instruction’s second element, but not in the 
third. 


For a more detailed discussion of each of the three enumerated ele- 
ments in the instructions, see the Comments to the following definitional 
instructions: WPI 14.03.02 (Outrage—Extreme and Outrageous 
Conduct—Definition), WPI 14.03.03 (Outrage—lIntentionally or Reck- 
lessly Causes Emotional Distress—Definition), and WPI 14.03.04 
(Outrage—Severe Emotional Distress—Definition). 


The law governing the fourth element is discussed in the Comment 
to WPI 14.03 (Tort of Outrage). 
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WPI 14.03.02 


OUTRAGE—EXTREME AND OUTRAGEOUS 
CONDUCT—DEFINITION 


Conduct may be considered extreme and outrageous 
only when the conduct is so extreme in degree and outra- 
geous in character as to go beyond all possible bounds of 
decency and to be regarded as atrocious and utterly intol- 
erable in a civilized community. 


[In deciding whether the defendant’s conduct was 
extreme and outrageous, you should consider all the evi- 
dence bearing on the question and may consider, aMORS 
others, the following specific factors: 


(Insert appropriate factors based on the Comment below).] 


NOTE ON USE 


Use this instruction with WPI 14.03.01 (Outrage—Burden of Proof) 
to define what constitutes extreme and outrageous conduct. 


Use the bracketed paragraph if providing additional factors would 
assist the jurors in-determining whether conduct was extreme and 
outrageous. 


COMMENT 


The first paragraph of this instruction is derived from Restatement 
(Second) of Torts § 46 comment d (1965), which was quoted with ap- 
proval in Grimsby v. Samson, 85 Wn.2d 52, 59, 530 P.2d 291 (1975).See 
also Reid v. Pierce County, 136 Wn.2d 195, 202, 961 P.2d 333 (1998); 
Birklid v. Boeing Co., 127 Wn.2d 853, 867, 904 P.2d 278 (1995); Saldi- 
var v. Momah, 145 Wn.App. 365, 389, 186 P.38d 1117 (2008). 


Some authorities have described outrageous conduct as conduct 
“which the recitation of the facts to an average member of the com- 
munity would arouse his resentment against the actor and lead him to 
exclaim ‘Outrageous!’” Browning v. Slenderella Sys., 54 Wn.2d 440, 
448, 341 P.2d 859 (1959) (quoting Restatement (Second) of Torts § 46 
emt. d). Nonetheless, the Washington Supreme Court in Reid stated 
that this was not the test for a tort of outrage claim. Reid v. Pierce 
County, 186 Wn.2d 195, 201-02, 961 P.2d 333 (1998). 


According to Restatement (Second) of Torts § 46 comment e (1965), 
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“(t]he extreme and outrageous character of the conduct may arise from 
an abuse by the actor of a position, or a relation with the other, which 
gives him actual or apparent authority over the other, or power to affect 
his interests.” See also Birklid v. BoeingCo., 127 Wn.2d at 867; Spurrell 
v. Bloch, 40 Wn.App. 854, 862-63, 701 P.2d 529 (1985); Phillips v. 
Hardwick, 29 Wn.App. 382, 388, 628 P.2d 506 (1981). 


The following factors are set out in case law: (1) the position oc- 
cupied by the defendants; (2) whether the plaintiff was particularly 
susceptible to emotional distress, and if the defendant knew of this fact; 
(3) whether the defendant’s conduct may have been privileged under 
the circumstances; (4) whether the degree of emotional distress caused 
by the defendant was severe as opposed to mere annoyance, inconve- 
nience, or normal embarrassment; and (5) whether the actor was aware 
that there was high probability that his or her conduct would cause se- 
vere emotional distress and proceeded in a conscious disregard of it. 
Jane Doe v. Corp. of President of Church of Jesus Christ of Latter-Day 
Saints, 141 Wn:App. 407, 429-30, 167 P.3d 1193 (2007). 


The word “position” as used in (1) above refers to the relationship 
between the parties. See Contreras v. Crown Zellerbach Corp., 88 Wn.2d 
735, 741, 565 P.2d 1173 (1977); Jackson v. Peoples Federal Credit 
Union, 25 Wn.App. 81, 87, 604 P.2d 1025 (1979). 


These factors were originally intended for the courts’ use in making 
the initial determination whether a factual issue exists for the jury to 
decide. However, case law establishes that these factors are “among the 
factors a jury or a court should consider” in deciding whether the 
conduct at issue was outrageous and extreme. Reid v. Pierce County,136 
Wn.2d 195, 202, 961 P.2d 333 (1998); Grimsby v. Samson, 85 Wn.2d 52, 
59, 5380 P.2d 291 (1975). The factors should be modified for use in a jury 
instruction, and should avoid any appearance of a comment on the 
evidence. For example, the first factor can be more clearly explained to 
jurors using some of the less vague language found in Restatement 
(Second) of Torts § 46 comment e (1965). See also Restatement (Second) 
of Torts § 46 comment g (1965) (indicating that the word “privilege” is 
broader than traditional privileges such as the attorney-client privilege). 
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WPI 14.03.03 NEGLIGENCE—PROXIMATE CAUSE 
WPI 14.03.03 


OUTRAGE—INTENTIONALLY OR RECKLESSLY 
CAUSES EMOTIONAL DISTRESS—DEFINITION 


A person intentionally or recklessly causes emotional 
distress if the person: 


(1) acts with the intent to cause emotional distress; 
or 


(2) knows that emotional distress is certain or 
substantially certain to result from [his] [her] 
conduct; or 


(3) is aware that there is.a high degree of probability 
that [his] [her] conduct will cause emotional 
distress and proceeds in deliberate disregard of 
it. 


NOTE ON USE 


Use this instruction with WPI 14.03.01 (Outrage—Burden of Proof) 
to define the phrase “intentionally or recklessly causes emotional 
distress.” 


COMMENT 


This instruction is derived from Restatement (Second) of Torts § 46 
comment i (1965). This instruction, however, differs from the Restate- 
ment (Second) because of Washington’s cases indicating that a required 
element of outrage is “intentionally or recklessly causes emotional 
distress” rather than the Restatement’s element of “intentionally or 
recklessly causes severe emotional distress.” See discussion in Com- 
ment to WPI 14.03.01 (Outrage—Burden of Proof). 
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WPI 14.03.04 


OUTRAGE—SEVERE EMOTIONAL DISTRESS— 
DEFINITION 


Severe emotional distress is emotional distress so 
extreme that no reasonable person could be expected to 
endure it. It must be reasonable and justified under the 
circumstances, not exaggerated and unreasonable, unless 
it results from a peculiar susceptibility of the plaintiff of 
which the defendant had knowledge. Mere annoyance, in- 
convenience, or the embarrassment that normally occurs 
in a confrontation between parties is not enough. A show- 
ing of bodily harm or objective symptoms is not neces- 
sary to prove severe emotional distress, although bodily 
harm or objective symptoms may be considered as evi- 
dence of severe emotional distress. 


NOTE ON USE 


Use this instruction with WPI 14.03.01 (Outrage—Burden of Proof), 
to define what constitutes severe emotional distress. 


COMMENT 


This instruction is derived from Restatement (Second) of Torts § 46 
comment j (1965), which was cited with approval by the court in 
Woodward v. Steele, 32 Wn.App. 152, 154-55, 646 P.2d 167 (1982). The 
court in Woodward held that the following instruction defining “severe 
emotional distress” was a correct statement of the law and was not a 
comment on the evidence, and that the trial court did not err in giving 
it: 


“You are instructed that the plaintiff has the burden of proving 
severe emotional distress that is so extreme or so severe that no 
reasonable man could be expected to endure it. 


The distress must be reasonable and justified under the cir- 
cumstances, and there is no liability where the plaintiff has suf- 
fered exaggerated and unreasonable emotional distress, unless it 
results from a peculiar susceptibility to such distress of which the 
defendant has knowledge.” 


Although resulting bodily harm would be an indication of severe 
emotional distress, a showing of bodily harm is not necessary to 
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maintain an outrage claim. Reid v. Pierce County, 1836 Wn.2d 195, 202, 
961 P.2d 333 (1998); Restatement (Second) of Torts § 46 cmt. k (1965). 
Nor is a showing of objective symptomatology necessary. Kloepfel v. 
Bokor, 149 Wn.2d 192, 197, 66 P.3d 630 (2003); Brower v. Ackerley, 88 
Wn.App. 87, 99-100, 943 P.2d 1141 (1997) (stating that the require- 
ment of objective symptomatology belongs to the tort of negligent inflic- 
tion of emotional distress and has not been incorporated into the tort of 
outrage). 
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CHAPTER 15 
PROXIMATE CAUSE 


WPT 15.01 Proximate Cause—Definition 

WPI 15.01.01 Proximate Cause—Definition—Alternative 

WPI 15.02 Proximate Cause—Substantial Factor Test 

WPI 15.03 [Reserved] 

WPI 15.04 Negligence of Defendant Concurring With Other 
| Causes 

WPI 15.05 Proximate Cause—Supserseding Cause 


WPI 15.01 
PROXIMATE CAUSE—DEFINITION 


The term “proximate cause” means a cause which in 
a direct sequence [unbroken by any superseding cause,] 
produces the [injury] [event] complained of and without 
which such [injury] [event] would not have happened. 


[There may be more than one proximate cause of an 
[injury] [event].] 


NOTE ON USE 


This instruction is the standard definition of proximate cause. For 
alternative wording, see WPI 15. 01. 01 (Proximate Cause—Definition— 
Alternative). 


When the aubatantial factor test of proximate causation applies, 
use WPI 15.02 (Proximate Cause—Substantial Factor Test) instead of 
WPI 15.01 or WPI 15.01.01 (Proximate Cause—Definition—Alternative). 


Use bracketed material as applicable. Use the bracketed phrase 
about a superseding cause when it is supported by the evidence. If this 
bracketed phrase is used, then WPI 15.05 (Negligence—Superseding 
Cause) must also be used. 


The last sentence in brackets should be given only when there is 
evidence of a concurring cause. If the last sentence is used, it may also 
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be necessary to give WPI 15.04 (Negligence of Defendant Concurring 
with Other Causes). 


COMMENT 


This instruction was cited with approval in Schnall v. AT & T 
Wireless Services, Inc., 171 Wn.2d 260, 278, 259 P.3d 129 (2011). 


Elements of proximate cause. Proximate cause under Washing- 
ton law recognizes two elements: cause in fact and legal causation. See 
Christen v. Lee, 113 Wn.2d 479, 507, 780 P.2d 1307 (1989); Hartley v. 
State, 103 Wn.2d 768, 777, 698 P.2d 77 (1985), and cases cited therein. 
Cause in fact refers to the “but for” consequences of an act—the physi- 
cal connection between an act and an injury. WPI 15.01 describes . 
proximate cause in this factual sense. Hartley v. State,103 Wn.2d at 
778. The question of proximate cause in this context is ordinarily for 
the jury unless the facts are undisputed and do not admit reasonable 
differences of opinion, in which case cause in fact is a question of law 
for the court. Baughn v. Honda Motor Co., Ltd., 107 Wn.2d 127, 142, 
727 P.2d 655 (1986); Estate of Bordon v. Dep’t. of Corr., 122 Wn.App. 
227, 239, 95 P.38d 764 (2004) (estate could not show that, but for 
negligent supervision, parolee would have been in jail and unable to kill 
plaintiff decedent); Estate of Jones v. State, 107 Wn.App. 510, 523, 15 
P.3d 180 (2000) Gury question whether had juvenile offender’s score 
been non-negligently calculated, he would have been in prison and un- 
able to murder plaintiff decedent). 


Legal causation involves a determination of whether liability should 
attach as a matter of law given the existence of cause in fact. It is a 
much more fluid concept, grounded in policy determinations as to how 
far the consequences of a defendant’s acts should extend. Colbert v. 
Moomba Sports, Inc., 163 Wn.2d 43, 51, 176 P.38d 497 (2008); Schooley 
v. Pinch’s Deli Market, Inc., 134 Wn.2d 468, 951 P.2d 749 (1998). The 
focus is on “whether, as a matter of policy, the connection between the 
ultimate result and the act of the defendant is too remote or insubstan- 
tial to impose liability.” Schooley v. Pinch’s Deli Market, Inc., 184 Wn.2d 
at 478-79. This inquiry depends on “mixed considerations of logic, com- 
mon sense, justice, policy, and precedent.” Tyner v. Dep’t. of Social and 
Health Services, 141 Wn.2d 68, 82, 1 P.3d 1148 (2000); Hartley v. State, 
103 Wn.2d 768, 777, 698 P.2d 77 (1985). 


The existence of a duty does not necessarily imply legal causation. 
Although duty and legal causation are intertwined issues, see Taggart 
v. State, 118 Wn.2d 195, 226, 822 P.2d 243, 258 (1992), “[llegal causa- 
tion is, among other things, a concept that permits a court for sound 
policy reasons to limit liability where duty and foreseeability concepts 
alone indicate liability can arise. Thus, legal causation should not be as- 
sumed to exist every time a duty of care has been established.” Schooley 
v. Pinch’s Deli Market, Inc., 134 Wn.2d at 479-80. 
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There have been many attempts to define “proximate cause.” In 
Washington it has been defined both as a cause which is “natural and 
proximate,” Lewis v. Scott, 54 Wn.2d 851, 857, 341 P.2d 488 (1959), and 
as a cause which in a “natural and continuous sequence” produces the 
event, Cook v. Seidenverg, 36 Wn.2d 256, 217 P.2d 799 (1950). Some 
authorities, in an effort to simplify the concept of proximate cause for 
jurors, have substituted the term “legal cause.” See, e.g., Restatement 
(Second) of Torts § 9 (1965). However, the “direct sequence” and “but 
for” definition adopted in this instruction is firmly entrenched in 
Washington law. See Tyner v. Dept. of Social and Health Services,141 
Wn.2d 68, 82, 1 P.3d 1148 (2000) (“but for”); Alger v. City of Mukilteo, 
107 Wn.2d 541, 545, 730 P.2d 1333(1987) (“direct sequence”). 


Superseding cause. The pattern instruction includes the brack- 
eted phrase “unbroken by any superseding cause.” Prior to 2009, this 
phrase was worded as “unbroken by any new independent cause.” The 
WPI Committee rewrote this phrase so that the instruction better 
integrates with the wording of WPI 15.05 (Proximate Cause—Supersed- 
ing Cause). No change in meaning is intended—the phrase “unbroken 
by any new independent cause” is an expression of the doctrine of su- 
perseding cause. See Humes v. Fritz Companies, Inc., 125 Wn.App. 477, 
499, 105 P.38d 1000 (2005). The bracketed phrase should be used only 
when there is evidence of the doctrine’s applicability. See Humes v. 
Fritz Companies, Inc., 125 Wn.App. at 499 n.5. 


Negligence concurring with other causes. An instruction 
combining parts of WPI 15.01 and 15.04 (Negligence of Defendant 
Concurring with Other Causes) was approved in Stevens v. Gordon, 118 
Wn.App. 48, 52-54, 74 P.3d 653 (2003) (WPI 15.04 was previously 
numbered as WPI 12.04). | 


Substantial factor test. Section 431 of the Restatement (Second) 
of Torts (1965) sets forth the substantial factor test of proximate cause, 
under which a defendant’s conduct is a proximate cause of harm to an- 
other if that conduct is a substantial factor in bringing about the harm. 
In Blasick v.City of Yakima, 45 Wn.2d 309, 274 P.2d 122 (1954), the 
Washington Supreme Court rejected this approach in favor of the “but 
for” definition contained in WPI 15.01 for general negligence actions. 
Courts continue to reject the substantial factor test except in limited 
circumstances. Fabrique v. ChoiceHotels Intl, Inc., 144 Wn.App. 675, 
685, 183 P.3d 1118 (2008) (salmonella exposure); Gausvik v. Abbey, 126 
Wn.App. 868, 886—-87,107 P.3d 98 (2005) (negligent investigation of 
child abuse). For a more detailed discussion of the substantial factor 
test and the types of cases to which it applies, see WPI 15.02 (Proximate 
Cause—Substantial Factor Test). 


Multiple proximate causes. Using WPI 15.01 without the last 
paragraph is error if there is evidence of more than one proximate 
cause. Jonson v. Chicago, M., St. P., and P. R. R., 24 Wn.App. 377, 
379-80, 601 P.2d 951 (1979). 
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An instruction setting forth the legal effect of multiple proximate 
causes is necessary when both sides raise complex theories of multiple 
causation. Goucher v. J.R. Simplot Co., 104 Wn.2d 662, 676-77, 709 
P.2d 774 (1985); Brashear v. Puget Sound Power & Light Co., Inc., 100 
Wn.2d 204, 207, 667 P.2d 78 (1983). Failure to give WPI 15.04 
(Negligence of Defendant Concurring with Other Causes) may be re- 
versible error even though WPI 15.01 is given including the bracketed 
last paragraph. WPI 15.01 does not inform the jury that the act of an- 
other person does not excuse the defendant’s negligence unless the 
other person’s negligence was the sole proximate cause of the plaintiffs 
injuries. Brashear v. Puget Sound Power and Light Co., Inc., 100 Wn.2d 
204 (failure to give WPI 15.04 was reversible error); Jones v. Robert E. 
Bayley Const. Co., Inc., 36 Wn.App. 357,361-62, 674 P.2d 679 (1984) 
(failure to give WPI 15.04 was error, but harmless given the jury’s 
special verdict findings), overruled on other grounds Brown vy. Prime 
Const. Co., Inc., 102 Wn.2d 235, 684 P.2d 73 (1984). In Torno v.. Hayek, 
133 Wn.App. 244, 251-52, 1385 P.3d 536 (2006), it was not error to re- 
fuse WPI 15.04 when both defendants admitted liability (successive car 
accidents) but disagreed on which defendant caused particular medical 
expenses, 


Foreseeability. It is error to add to WPI 15.01 the words “even if 
such injury is unusual or unexpected.” Blodgett v. Olympic Sav. and 
Loan Assoc’n, 32 Wn.App. 116, 118-19, 646 P.2d 139 (1982). It is 
improper to inject the issues of foreseeability into the definition of 
proximate cause. State v. Giedd, 43 Wn.App. 787, 719 P.2d 946 (1986); 
Blodgett v. Olympic Sav. and Loan Association, 32 Wn.App. 116. 


Whether to supplement the pattern instructions on proxi- 
mate cause. The preferred practice is to use the proximate cause 
language from the applicable pattern instruction or instructions. See 
Stevens v. Gordon, 118 Wn.App. 43, 53, 74 P.3d 653 (2003); Humes v. 
Fritz Companies, Inc., 125 Wn.App. 477, 498, 105 P.38d 1000 (2005). 
Washington case law has occasionally approved instructions that 
supplement WPI 15.01 with more specific language as to what does, or 
does not, constitute proximate cause. See, e.g., Young v. Group Health 
Co-op. of Puget Sound, 85 Wn.2d 332, 340, 534 P.2d 1349 (1975); Vander- 
hoff v. Fitzgerald, 72 Wn.2d 108, 107-08, 481 P.2d 969 (1967); Safeway, 
Inc. v. Martin, 76 Wn.App. 329, 334-35, 885 P.2d 842 (1994); Richards 
Me ya Hosp. Medical Center, 59 Wh. App. 266, 277-78, 796 P.2d 
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Practitioners should use care in deciding whether to expand upon 
the standards in the pattern instructions. Such modifications are not 
always necessary, and they need to be written neutrally so as to avoid 
unduly emphasizing one party’s theory of the case: See Ford v. Chaplin, 
61 Wn.App. 896, 899-901, 812 P.2d 532 (1991). 


[Current as of September 2018.] 
196 


PROXIMATE CAUSE WPI 15.01.01 
WPI 15.01.01 


PROXIMATE CAUSE—DEFINITION—ALTERNATIVE 


A cause of an [injury] [event] is a proximate cause if it 
is related to the [injury] [event] in two ways: (1) the cause 
produced the [injury] [event] in a direct sequence [unbro- 
ken by any superseding cause], and (2) the [injury] [event] 
would not have happened in the absence of the cause. 


[There may be more than one. proximate cause of an 
[injury] [event].] 


NOTE ON USE 


This instruction is an alternative to the traditional definition of 
proximate cause found in WPI 15.01 (Proximate Cause—Definition). 
Use bracketed material as applicable. 


Use bracketed material as applicable. Use the bracketed phrase 
about a superseding cause when it is supported by the evidence. If this 
bracketed phrase is used, then WPI 15.05 (Proximate Cause—Supersed- 
ing Cause), must also be used. 


The second paragraph should be given only when there is evidence 
of a concurring cause. In the event the second paragraph is used, it may 
also be necessary to give WPI 15.04 (Negligence of Defendant Concur- 
ring with Other Causes). 


COMMENT 


The instruction uses the bracketed phrase “unbroken by any super- 
seding cause.” Prior to 2009, the bracketed phrase read “unbroken by 
any new, independent cause.” The phrase was rewritten so that the 
instruction better integrates with the instruction directly addressing 
superseding causes, WPI 15.05. The rewritten phrase does not involve a 
change in meaning—the phrase “unbroken by any new, independent 
cause” is an expression of the doctrine of superseding cause. See Humes 
v. Fritz Companies, Inc., 125 Wn.App. 477, 499, 105 P.3d 1000 (2005). 
The bracketed phrase should be used only when there is evidence of the 
doctrine’s applicability. See Humes v. Fritz Companies, Inc., 125 
Wn.App. at 499 fn.5. 


The WPI Committee offers this alternative to the traditional 
formulation of proximate cause in WPI 15.01 (Proximate Cause—Defi- 
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nition), to respond to concerns about juror comprehension. One study 
noted that a California instruction similar to WPI 15.01 (Proximate 
Cause—Definition) produced “proportionately the most misunderstand- 
ing” among jurors even though it was the shortest instruction given. 
See Making Legal Language Understandable: A Psycholinguistic Study 
of JuryInstructions, 79 Colum. L. Rev. 1306, 1353 (1979). 


Three structural or grammatical features of WPI 15.01 (Proximate 
Cause—Definition) may contribute to its misinterpretation. First, the 
phrase “in a direct sequence” precedes “produces,” the verb it modifies, 
creating the impression that the cause itself is a sequence. The 
prepositional phrase has been relocated in WPI 15.01.01. 


Second, the term “proximate cause” may be heard as “approximate 
cause.” The WPI Committee chose not to address this concern by use of 
an alternative label, such as “legal cause,” because of the analytical 
confusion between the two elements of proximate cause, “cause in fact” 
and “legal cause,” which can result. See Wells v. City of Vancouver, 77 
Wn.2d 800, 806, 467 P.2d 292 (1970) (Finley, J., concurring) for a discus- 
sion of how this confusion relates to the use of “legal cause” and the 
“substantial factor” test in the first Restatement of Torts. Some judges 
have addressed this concern with an aside to the jury, such as “I’m not 
saying ‘approximate cause,’ but ‘proximate’ cause, which begins with 
the letter ‘p’.” Providing each juror with a copy of the instructions to fol- 
low as the judge reads them also diminishes the potential for confusion. 


Third, the traditional definition contains the double negative 
phrase, “without which such event would not have happened.” However, 
expressing the “but for” aspect of proximate cause without such a phrase 
is difficult, and may lead to confusion or misapplication of the standard. 
The WPI Committee chose instead to simplify the definition by 
distinguishing the two elements of proximate cause numerically, and by 
use of the phrase “in the absence of.” 


For discussion of other issues relating to the definition of proximate 
cause, see the Comment to WPI 15.01 (Proximate Cause—Definition). 


[Current as of September 2018. ] 
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PROXIMATE CAUSE—SUBSTANTIAL FACTOR TEST 


The term “proximate cause” means a cause that was 
a substantial factor in bringing about the [injury] [event] 
even if the result would have occurred without it. 


NOTE ON USE 


Use this instruction instead of WPI 15.01 (Proximate Cause—Defi- 
nition) or WPI 15.01.01 (Proximate Cause—Definition—Alternative) in 
the narrow class of cases (discussed in the Comment below) for which 
the “but for” test of causation is inapplicable. 


COMMENT 


Section 431 of Restatement (Second) of Torts (1965) sets forth the 
“substantial factor” test of proximate cause, under which a defendant’s 
conduct is a proximate cause of harm to another if that conduct is a 
substantial factor in bringing about the harm. In Blasick v. City of 
Yakima, 45 Wn.2d 309, 314-15, 274 P.2d 122 (1954), the Washington 
Supreme Court rejected this approach for general negligence actions in 
favor of the “but for” definition contained in WPI 15.01 (Proximate 
Cause—Definition). However, in Daugert v. Pappas, 104 Wn.2d 254, 
262, 704 P.2d 600 (1985), while the court declined to apply the 
“substantial factor test” to a legal malpractice case, it indicated that the 
test may be appropriate in three types of cases: 


First, the test is used where either one of two causes would have 
produced the identical harm, thus making it impossible for plaintiff 
to prove the “but for” test. Second, the test is used where a similar, 
but not identical, result would have followed without the defendant’s 
act. Third, the test is used where one defendant has made a clearly 
proven but quite insignificant contribution to the result, as where 
he throws a lighted match into a forest fire. 


Daugert v. Pappas, 104 Wn.2d at 262. 


The substantial factor test has been adopted by Washington courts 
in a variety of cases involving discrimination or unfair employment 
practices. See Robel v. Roundup Corp., 148 Wn.2d 35, 46, 59 P.3d 611 
(2002) (disability discrimination); Fell v. Spokane Transit Authority, 
128 Wn.2d 618, 640, 911 P.2d 1319 (1996) (handicap discrimination in 
public accommodations); Mackay v. Acorn Custom Cabinetry, Inc., 127 
Wn.2d 302, 310, 898 P.2d 284 (1995) (gender discrimination); Allison v. 
Housing Authority of City of Seattle, 118 Wn.2d 79, 93-95,821 P.2d 34 
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(1991) (age discrimination); Wilmot v. Kaiser Aluminum and Chemical 
Corp., 118 Wn.2d 46, 71, 821 P.2d 18 (1991) (retaliation for filing work- 
ers’ compensation claim); Donahue v. Central Washington University, 
140 Wn.App. 17, 27-28, 163 P.3d 801 (2007) (retaliation for constitution- 
ally protected speech); ‘and City of Federal Way v. Public Employment 
Relations Com’n, 93 Wn.App. 509, 513-14, 970 P.2d 752 (1998) (retalia- 
tion for union organizing activity). For related pattern jury instructions 
using the substantial factor test, see WPI 330.01 (Employment 
Discrimination—Disparate Treatment—Burden of Proof), WPI 330.05 
(Employment Discrimination—Retaliation), and WPI 330.31 (Disability 
Discrimination—Definition of Disability—Disparate Treatment Cases). 


The Washington Supreme Court has also adopted the substantial 
factor test to determine the status of “seller” under the Securities Act of 
Washington. Haberman v. WPPSS, 109 Wn.2d 107, 180, 744 P.2d 1032 
(1987). The court retained the test for such cases even after federal 
courts abandoned a similar prior interpretation of federal securities 
law. See Hines v. Data Line Systems, Inc., 114 Wn.2d 127, 148, 787 
P.2d 8 (1990) and Hoffer v. State, 118 Wn.2d 148, 152, 776 P.2d 963 
(1989). 


_In Mavroudis v. Pittsburgh-Corning Corp., 86 Wn.App. 22, 32, 935 
P.2d 684 (1997), the Court of Appeals concluded that the substantial 
factor test should be used in multi-supplier asbestos-injury cases when 
expert testimony establishes that “all of the plaintiff's exposure proba- 
bly played a role in causing the injury and that it was not possible to 
determine which exposures were, in fact, the cause of the condition.” 
The Mavroudis court reasoned that “[t]his is exactly the kind of situa- 
tion that calls for application of the substantial factor test, in order that 
no supplier enjoy a causation defense solely on the ground that the 
plaintiff probably would have suffered the same disease from inhaling 
fibers originating from the products of other suppliers.” Mavroudis v. 
Pittsburgh-Corning Corp., 86 Wn.App. at 32. 


The instruction used by the trial court in Mavroudis included a def- 
inition of “substantial factor”: 


“If you find that two or more causes have combined to bring about 
an injury and any one of them operating alone would have been 
sufficient to cause the injury, each cause is considered to be a 
proximate cause of the injury if it is a substantial factor in bringing 
it about, even though the result would have occurred without it. A 
substantial factor is an important or paabarie! factor and not one 
that is insignificant,” | 


Mavroudis v. Pittsburgh-Corning Corp., 86 Wn.App. at 28. The Court of 
Appeals in Mavroudis did not expressly approve the wording of this 
instruction. Rather, the court held that any error that might exist in 
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the instruction was not prejudicial. The court noted that the instruction 
- may be unclear with regard to an insubstantial cause that combines 
with other causes to produce an injury, and the court further questioned 
whether the instruction went further than the Supreme Court would 
require in an asbestos-injury case. Mavroudis v. Pittsburgh-Corning 
Corp., 86 Wn.App. at 30-31. 


In another toxic tort case, Hue v. Farmboy Spray Co., Inc., 127 
Wn.2d 67, 87-88, 896 P.2d 682 (1995), the Supreme Court approved ap- 
plication of the substantial factor test to a claim for damages from the 
drift of a chemical cloud when the claim was brought against the 
manufacturer, the applicator, and numerous upwind wheat growers 
who had used the chemical at various times. The court required the 
plaintiff to prove that an individual defendant used the pesticide, that 
it became part of the drifting cloud, and that the cloud caused damage 
to the plaintiff. 


Generally, the proper causation test in medical negligence actions 
for a loss of chance is the traditional “but for” test and not the 
substantial factor test. Dunnington v. Virginia Mason Med. Ctr., 187 
Wn.2d 629, 389 P.3d 498 (2016); Rash v. Providence Health & Servs., 
183 Wn.App. 612, 635-36, 334 P.3d 1154 (2014), review denied 182 
Wn.2d 1028 (2015). 


The Court of Appeals declined to extend the substantial factor test 
to a negligence or strict liability case involving a contaminated food 
product in Fabrique v. Choice Hotels Intern., Inc., 144 Wn.App. 675, 
685, 183 P.38d 1118, 1122 (2008). 


[Current as of September 2017./ 
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NEGLIGENCE OF DEFENDANT CONCURRING 
WITH OTHER CAUSES 


There may be more than one proximate cause of the 
same [injury] [event]. If you find that the defendant was 
negligent and that such negligence was a proximate cause 
of injury or damage to the plaintiff, it is not a defense that 
[some other force] [some other cause] [or] [the act of some 
other person who is not a party to this lawsuit] may also 
have been a proximate cause. 


[However, if you find that the sole proximate cause of 
injury or damage to the plaintiff was [some other force] 
[some other cause] [or] [the act of some other person who 
is not a party to this lawsuit] then your verdict should be 
for the defendant.] 


NOTE ON USE 
Use bracketed material as applicable. 


Use this instruction when an act of some person who is not a party 
to the suit, or when some other event, happening, or condition, may 
have concurred with negligence of a defendant to constitute a proximate 
cause, 


Use the second paragraph only if there is evidence tending to show 
that the sole proximate cause of the injury or damage was some other 
event, or the act of some person not a party to the lawsuit. 


Do not use this instruction if the third person was acting as an 
agent of either the plaintiff or defendant. 


If two or more defendants are sued and one or more may be liable 
and others not liable, use WPI 41:03 (Two or More Defendants—Differ- 
ent Legal Duties). 


With this instruction, use WPI 41.04 (Fault to Be Apportioned), 
WPI 20.01 (Issues) (stating the charges of negligence), and either WPI 
15.01 (Proximate Cause—Definition) or WPI 15.01.01 (Proximate 
Cause—Definition—Alternative). 
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COMMENT 


This instruction is cited with approval in Estate of Keck v. Blair, 71 
Wn. App. 105, 111 n.2, 856 P.2d 740 (1993). 


Multiple proximate causes. There may be more than one 
proximate cause for the same injury. The acts of different persons, 
though otherwise independent, may concur in producing the same 
injury. In such a case all would be liable. Whether or not the actors are 
held jointly or severally liable:is dependent upon a number of factors 
set forth in RCW 4.22.030 and 4.22.070 (both enacted as part of the 
1986 Tort Reform Act). 


The acts of an entity not a party to the suit or any other occurrence 
or condition is no excuse for the negligence of.a defendant if that 
negligence is one of the concurring proximate causes. Ringaard v. Allen 
Lubricating Co., 147 Wash. 653, 267 P. 43 (1928); Hellan v. Supply 
Laundry Co., 94 Wash. 683, 686, 163 P. 9 (1917). However, pursuant to 
RCW 4.22.070(1), the acts of a third entity not a party to the suit may 
limit the monetary amount of a defendant’s liability. For further discus- 
sion of negligence of defendant concurring with other causes, see Estate 
of Keck vy. Blair, 71 Wn.App. 105, 110-113, 856 P.2d 740 (1993). 


Concurrence of intentional and negligent conduct. In Tegman 
v. Accident & Medical Investigations, Inc., 150 Wn.2d 102, 119-20, 75 
P.3d 497 (2003), the Washington Supreme Court held that the Tort 
Reform Act requires that a jury segregate damages caused by intentional 
tortfeasors from those caused by negligent tortfeasors. How best to 
instruct the jury on this process is not yet settled. In one of only two 
published Washington cases addressing this subject, the Court of Ap- 
peals reviewed a trial court’s jury instruction that stated: 


In calculating a damage award, you must not include any damages 
that were caused by acts of the unknown assailants and not 
proximately caused by negligence of the defendant. Any damages 
caused solely by the unknown assailants and not proximately 
caused by negligence of defendant King County must be segregated 
from and not made a part of any damage award against King 
County. | 


Rollins v. King County Metro Transit, 148 Wn.App. 370, 379, 199 P.3d 
499 (2009). In approving this instruction, the court observed: 


How to instruct on damages will often depend upon the circum- 
stances of the case, which is one reason for the discretion invested 
in the trial judge. Here, the practical question was how to focus the 
jury upon the damages caused by the negligent defendant. The 
instructions accomplished that and properly stated the law. 


Rollins v. King County Metro Transit, 148 Wn.App. at 382. 
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In Jane Doe v. Corp. of President of Church of Jesus Christ of 
Latter-Day Saints, 141 Wn.App. 407, 440-41, 167 P. 3d 1193 (2007), the 
Court of Appeals held it was error to instruct the jury that the defendant 
bore the burden of proving divisibility or segregation of damages. 


When instruction is necessary. An instruction setting forth the 
legal effect of multiple proximate causes is necessary when both sides 
raise complex theories of multiple causation or claim that the negligence 
of the other party was the proximate cause of the accident. Goucher v. 
J.R. Simplot Co., 104 Wn.2d 662, 676-77, 709 P.2d 774 (1985); Brashear 
v. Puget Sound Power & Light Co., Inc., 100 Wn.2d 204, 207, 667 P.2d 
78 (1983). Failure to give WPI 15.04 may be reversible error even though 
WPI 15.01 (Proximate Cause—Definition) is given including the 
bracketed last paragraph. WPI 15.01 (Proximate Cause—Definition) 
fails to inform the jury that the act of another person does not excuse 
the defendant’s negligence unless the other party’s negligence was the 
sole proximate cause of the plaintiffs injuries. See Brashear v. Puget 
Sound Power & Light Co., 100 Wn.2d 208, 667 P.2d 78 (1983), (failure 
to give WPI 15.04, formerly numbered 12.04, was reversible error); 
Jones v. Robert E. Bayley Const. Co., Inc., 36 Wn.App. 357, 361-62, 674 
P.2d 679, overruled on other grounds, 102 Wn.2d 235 (1984) (failure to 
give WPI 15.04, formerly numbered 12.04, was error, but harmless 
given the jury’s special verdict findings). 


In Hoglund v. Raymark Industries, Inc., 50 Wn.App. 360, 368-69, 
749 P.2d 164 (1987), the trial court did not err in failing to give the 
second paragraph of WPI 15.04 because the complaining party did not 
offer an instruction that included this paragraph. 


[Current as of September 2018.] 
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PROXIMATE CAUSE—SUPSERSEDING CAUSE 


A superseding cause is a new independent cause that 
breaks the chain of proximate causation between a 
defendant’s negligence and an [injury] [event]. 


If you find that [the] [a] defendant was negligent but 
that the sole proximate cause of the [injury] [event] was a 
later independent intervening [cause] [force] [act of one of 
the other defendants in this case] [act of a person not a 
party to this action] that the defendant, in the exercise of 
ordinary care, could not reasonably have anticipated, then 
any negligence of the defendant is superseded and such 
negligence was not a proximate cause of the [injury] 
[event]. If, however, you find that the defendant was 
negligent and that in the exercise of ordinary care, the 
defendant should reasonably have anticipated the later in- 
dependent intervening [cause] [force] [act], then that 
[cause] [force] [act] does not supersede defendant’s origi- 
nal negligence and you may find that the defendant’s 
negligence was a proximate cause of the [injury] [event]. 


It is not necessary that the sequence of events or the 
particular resultant [injury] [event] be foreseeable. It is 
only necessary that the resultant [injury] [event] fall within 
the general field of danger which the defendant should 
reasonably have anticipated. 


' NOTE ON USE 


Use this instruction only when there are issues of multiple causa- 
tion set forth in the issues instruction, WPI 20.01. Use WPI 15.01 
(Proximate Cause—Definition) or WPI 1S. 01.01 (Proximate Cause— 
Definition—Alternative) with this instruction. 


Use bracketed material as applicable. 


If the intervening act relied upon is the act of another defendant, 
this instruction should be modified to apply by name to the particular 
defendant. If other concurring causes are in issue, use WPI 15.04 
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(Negligence of Defendant Concurring with Other CADEEE), with this 
instruction. 


If juror comprehension would be aided, the instruction may be 
tailored to a particular case by using the names of the parties and 
specifying the acts in question, as long as this can be done without ap- 
pearing to comment on the evidence. 


COMMENT 


If the original negligence of a defendant is followed by an unforesee- 
able independent intervening cause, force, or act of a third person (not a 
party to the case) that is the proximate cause of an injury or event, the 
chain of proximate causation is broken. Qualls v. Golden Arrow Farms, 
47 Wn.2d 599, 602, 288 P.2d 1090 (1955); Bracy v. Lund, 197 Wash. 
188, 200, 84 P.2d 670 (1938). If the independent intervening cause, 
force or act is not reasonably foreseeable, it is deemed to supersede the 
defendant’s original negligence; the defendant’s original negligence- 
ceases to be the proximate cause. Maltman v. Sauer, 84 Wn.2d 975, 
982, 530 P.2d 254 (1975); Cook v. Seidenverg, 36 Wn.2d 256, 264, 217 
P.2d 799 (1950); Estate of Keck v. Blair, 71 Wn.App. 105, 112, 856 P.2d 
740 (19983). 


On the other hand, the chain of proximate causation is not broken 
when the defendant, in the exercise of ordinary care, should reasonably 
have anticipated that the independent intervening cause, force, or act 
was likely to happen. Adamson v. Traylor, 60 Wn.2d 332, 339-340, 373 
P.2d 961 (1962); Qualls v. Golden Arrow Farms, 47 Wn.2d 599, 602, 288 
P.2d 1090 (1955); McLeod v. Grant County School Dist. No. 128, 42 
Wn.2d 316, 320, 255 P.2d 360 (1953); Gies v. Consolidated Freightways, 
40 Wn.2d 488, 491, 244 P.2d 248 (1952); Bracy v. Lund, 197 Wash. at 
200. 


If there are varying inferences to be derived from the evidence, the 
range of reasonable anticipation of foreseeability is a question for the 
jury. Kennett v. Yates, 41 Wn.2d 558, 565, 250 P.2d 962 (1952). “If the 
acts are... within the ambit of the hazards covered by the duty 
imposed upon the defendant, they are foreseeable and do not supersede 
the defendant’s negligence.” Cramer v. Dep’t of Highways, 73 Wn.App. 
516, 521, 870 P.2d 999 (1994). 


In Christen v. Lee, 113 Wn.2d 479, 491, 780 P.2d 1307 (1989), the 
court held that a criminal assault may be a foreseeable result of furnish- 
ing intoxicating liquor to an obviously intoxicated person, but only if the 
drinking establishment that furnished the intoxicating liquor had some 
notice of the possibility of harm from prior actions of the person causing 
the injury, either on the occasion of the injury or on previous occasions. 
Accord Cox v. Keg Restaurants U.S., Inc., 86 Wn.App. 239, 251-52, 935 
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P.2d 1377 (1997). The court in Christen stated that foreseeability is 
normally an issue for the jury, but it will be decided as a matter of law 
when reasonable minds cannot differ. 


Foreseeability is a question for the jury unless the circumstances of 
the injury are “so highly extraordinary or improbable as to be wholly 
beyond the range of expectability.” N.K. v. Corp. of Presiding Bishop, 
175 Wn.App. 517, 530, 307 P.3d 730 (2013) (quoting Niece v. Elmview 
Grp. Home, 131 Wn.2d 39, 50, 929 P.2d 420 (1997)). “Typically when 
there is a jury question as to whether an injury is within the general 
field of danger which the defendant should reasonably have anticipated, 
the issue is presented in the ‘Proximate Cause—Superseding Cause’ 
pattern instruction. WPI 15.05.” N.K. v. Corp. of Presiding Bishop, 175 
Wn.App. at. 530 n.2. : 


A court order prohibiting a father’s contact with his child may be 
an intervening cause breaking the chain from a negligent CPS investiga- 
tion only if all the material information was presented to the court that 
issued the order. Tyner v. Dep’t of Social and Health Services, 141 
Wn.2d 68, 82; 1 P.3d 1148 (2000); Petcu v. State, 121 Wn.App. 36, 56, 
86 P.3d 1234 (2004). A court’s refusal to revoke a DUI probationer two 
days before he drove and killed plaintiff decedent was a superseding 
intervening cause to the county’s negligent probation supervision pre- 
ceding the court hearing. Bishop v. Miche, 137 Wn.2d 518, 532, 973 
P.2d 465 (1999). The decision to prosecute a parent was a superseding 
intervening cause breaking the causal connection to a negligent CPS 
investigation, Gausvik v. Abbey, 126 Wn.App. 868, 886-87, 107 P.3d 98 
(2005). 


A criminal act by a third party is not a superseding cause if it was 
reasonably foreseeable. See Johnson v. State, 77 Wn.App. 934, 942, 894 
P.2d 1366 (1995). The court may determine that a criminal act is 
unforeseeable as a matter of law “only if the occurrence is so highly 
extraordinary or improbable as to be wholly beyond the range of 
expectability. Otherwise, the foreseeability of the criminal act is a ques- 
tion for the trier of fact.” Johnson v. State, 77 Wn.App. at 942. See also 
Tegman v. Accident & Medical Investigations, Inc., 150 Wn.2d 102, 114, 
75 P.3d 497 (2003) (jury required to segregate damages caused by 
intentional versus negligent tortfeasors). 


It may be a foreseeable result of selling alcohol to a minor that the 
purchasing minor will share the alcohol with other minors whose 
intoxication will proximately cause injury to themselves or third 
persons; whether this result is foreseeable is a question for the jury. See 
Crowe v. Gaston, 1384 Wn.2d 509, 517, 951 P.2d 1118 (1998); Schooley v. 
Pinch’s Deli Market, Inc., 184 Wn.2d 468, 477-78, 951 P.2d 749 (1998); 
Rinks v. Bearss, 83 Wn.App. 334, 338, 921 P.2d 558 (1996). Foresee- 
ability of the result is normally a question of fact, as to which the trier 


208 


PROXIMATE CAUSE WPI 15.05 


of fact may consider the amount and nature of the alcohol purchased, 
_ the time of day, the presence of other minors on the premises or in a ve- 
hicle, and statements made by the purchaser to determine whether it 
was foreseeable the alcohol would be shared. Crowe v. Gaston,134 
Wn.2d at 517; Schooley v. Pinch’s Deli Market, Inc., 184 Wn.2d at 477-— 
78. 


The second paragraph of this instruction, which relates to the 
foreseeability of a sequence of events or a particular harm or occur- 
rence, is cited with approval in Koker v. Armstrong Cork, Inc., 60 
Wn.App. 466, 480 n.6, 804 P.2d 659 (1991). In Koker, the court stated 
that the test for foreseeability is whether the result of the act of the 
defendant is within the “ambit of the hazards” covered by the duty 
imposed on the defendant. In Walker v. State, 67 Wn.App. 611, 615-616, 
837 P.2d 1023 (1992), reversed on other grounds, 121 Wn.2d 214, 848 
P.2d 721 (1993), the court held that it is proper to give this instruction 
without the second paragraph if the issue of general field of danger is 
not raised as a defense. 


In Albertson v. State, 191 Wn.App. 284, 361 P.3d 808 (2015), the 
Court of Appeals held that it was reversible error for the trial court to 
instruct on the issue of superseding cause in a case where it was alleged 
that the Department of Social and Health Services conducted “a faulty 
or biased investigation of child abuse” that resulted “in a harmful place- 
ment decision” because the harm suffered by the child “was precisely 
the kind of harm that would ordinarily occur as a result” of such an 
investigation. Albertson v. State, 191 Wn.App. at 298. 


For further discussion of intervening or superseding causes, see; 
DeWolf and Allen, 16 Washington Practice, Tort Law and Practice § 5,21 
(4th ed.). 


[Current as of September 2018.] 
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CHAPTER 16 


DEFENSES 


WPI 16.01 Felony—Defense 

WPI 16.02 Felony—Elements 

WPI 16.03 Intoxication of Person Injured or Killed—Defense 

WPI 16.04 Under the Influence of Alcohol or Any Drug—Definition 

WPI 16.04.01 Under the Influence of Alcohol or Any Drug—Driving a 
Motor Vehicle 

WPI 16.05 Under the Influence of Alcohol and/Or Marijuana— 
Analysis of Bodily Substance—Intoxication Defense 
Statute 


WPI 16.01 
FELONY—DEFENSE 


It is a defense to any [action] [claim] for damages that 
the person [injured] [killed] was then engaged in the com- 
mission of a felony, if the felony was a proximate cause of 
the [injury] [death]. 


NOTE ON USE 


Do not use this instruction for an action brought under 42 U.S.C. 
§ 1983. 


Use this instruction with WPI 16.02 (Felony—Elements), WPI 21.08 
(Burden of Proof—on the Issues—Felony Defense), and WPI 15.01 
(Proximate Cause—Definition). 


Use the bracketed material as applicable. 
COMMENT 

RCW 4.24.420. 

The statute provides that: 


It is a complete defense to any action for damages for personal 
injury or wrongful death that the person injured or killed was 
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engaged in the commission of a felony at the time of the occurrence 
causing the injury or death and the felony was a proximate cause of 
the injury or death. However, nothing in this section shall affect a 
right of action under 42 U.S.C. Sec.1983. 


The applicable quantum of proof to establish the commission of a 
felony in a civil case is a preponderance of the evidence. See Leavy, 
Taber, Schultz and Bergdahl v. Metropolitan Life Ins.Co., 20 Wn.App. 
508, 507, 581 P.2d 167 (1978) (proof of a willful and unlawful killing 
under the slayer’s statute need only be by the preponderance of the evi- 
dence); see also Cook v. Gisler, 20 Wn.App. 677, 582 P.2d 550 (1978). 


It appears that a conviction for the felony involved is not required 
for the assertion of the defense, See Leavy, Taber, Schultz and Bergdahl 
v. Metropolitan Life Ins. Co., 20 Wn.App. at 507 (criminal trial not nec- 
essary to show a willful and unlawful killing for purposes of the slayer’s 
statute). Likewise, an acquittal on the felony charge would not appear 
to bar the assertion of this defense. See Young v. City of Seattle, 25 
Wn.2d 888, 895, 172 P.2d 222 (1946) (acquittal on a charge of criminal 
negligence not a bar to a civil action for negligence on the very same 
evidence). 


[Current as of September 2018.] 
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WPI 16.02 


FELONY—ELEMENTS 
(Fill in felony) iS a felony. 


In order to find that the [person injured] [person killed] 
was engaged in the commission of this felony, you must 
find: (fill in elements of the felony). 


NOTE ON USE 


Use this instruction with WPI 16.01 (Felony—Defense) and WPI 
21.08 (Burden of Proof on the Issues—Felony Defense). Consult the 
Washington Pattern Jury Instructions (Criminal) for the elements of 
the specific felony involved and for definitions of necessary terms. 


Use bracketed material as applicable. 


COMMENT 


The following example illustrates how to use a criminal elements 
instruction (in this case, WPIC 60.04 (Burglary—Second Degree—Ele- 
ments)) with this instruction: 


Burglary in the second degree is a felony. 


In order to find that (insert name) was engaged in the 
commission of this felony you must find: 


(1) That (insert name) entered or remained unlaw- 
fully in a building; and 


(2) That the entering or remaining was with the 
intent to commit a crime against a person or 
property therein. 


In criminal cases the jury is customarily instructed that the ele- 
ments of a felony include finding that the criminal acts occurred in the 
State of Washington and on a certain date. See WPIC 4.21 (Elements of 
the Crime—Form). Such findings are not required to establish the felony 
defense created by RCW 4.24.420, and elements relating to the location 
and the date need not be included with this instruction. 


The statute requires that the felony engaged in by the plaintiff be a 
proximate cause of the injury or death before the felony defense is 


213 


WPI 16.02 NEGLIGENCE—PROXIMATE CAUSE 


applicable. The jury is instructed in this regard by WPI 21.08 (Burden 
of Proof on the Issues—Felony Defense). 


[Current as of September 2018. ] 
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WPI 16.03 


INTOXICATION OF PERSON INJURED OR 
KILLED—DEFENSE 


_ It is a defense to an action for damages for [personal 
injuries] [wrongful death] that the [person injured] [person 
killed] was then under the influence of [alcohol][,] [mari- 
juana] [or] [any drug], that this condition was a proximate 
cause of the [injury] [death], and that the [person injured] 
[person killed] was more than fifty percent at fault. 


[This defense does not apply, however, in an action 
against the driver of a motor vehicle if you find that: 


(1) the driver was then under the influence of [alco- 
hol] [,] [marijuana] [or] [any drug]; 


(2) such condition of the driver was a proximate 
cause of the [injury] [death]; 


(3) the [person injured] [person killed] was also 
under the influence of [alcohol] [or] [any drug]; 
and 


(4) such condition of the [person injured] [person 
killed] was not a proximate cause of the occur- 
rence causing the [injury] [death].] 


NOTE ON USE 


Use this instruction only if there is an issue of intoxication on the 
part of the person injured or killed. Use WPI 16.04 (Under the Influence 
of Alcohol or any Drug—Definition), WPI 21.09 (Burden of Proof on the 
Issues—Intoxication Defense), and WPI 15.01 (Proximate Cause—Defi- 
nition) with this instruction. 


Use the bracketed second paragraph only if there is an issue of 
intoxication on the part of both a defendant driver of a motor vehicle 
and the person injured or killed. It may aid juror comprehension to use 
a more fact-specific term than “occurrence” in the second paragraph. 


Use bracketed “marijuana” if the court determines that it should be 
used rather than or in addition to “any drug.” 
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Use other bracketed material as applicable. Use the person’s name 
instead of “person injured” or “person killed” whenever doing so will 
make the instruction easier to understand. 


COMMENT 
RCW 5.40.060. 


RCW 5.40.060(1), enacted as part of the 1986 Tort Reform Act, 
states the general rule that it is a complete defense in a personal injury 
or wrongful death action that the person injured or killed “was under 
the influence of intoxicating liquor or any drug at the time of the occur- 
rence causing the injury or death and that such condition was a 
proximate cause of the injury or death and the trier of fact finds such 
person to have been more than fifty percent at fault.” RCW 5.40.060(1) 
provides in part that the standard for determining whether the person 
injured or killed was under the influence of intoxicating liquor or any 
drug is the same standard set forth in the statute on driving while 
under the influence, RCW 46.61.502. 


Prior to 2013, RCW 46.61.502 provided that a person is guilty of 
driving while under the influence of intoxicating liquor or any drug if 
the person drives a motor vehicle within this state while the person is 
either under the influence or affected by intoxicating liquor or any drug 
or under the combined influence of or affected by any intoxicating liquor 
and any drug. In 2013, RCW 46.61.502 was amended to add “marijuana” 
to this list separately from “any drug.” RCW 5.40.060 was not amended 
similarly. Therefore, the court will need to determine whether the jury 
should be instructed with regard to marijuana when the evidence sup- 
ports a finding that the person injured or killed was under the influence 
of marijuana as defined in RCW 46.61.502, 


In 1994, the legedieous added RCW 5.40.060(2), creating an excep- 
tion to that general rule: 


In an action for damages for personal injury or wrongful death that 
is brought against the driver of a motor vehicle who was under the 
influence of intoxicating liquor or any drug at the time of the occur- 
rence causing the injury or death and whose condition was a 
proximate cause of the injury or death, [RCW 5.40.060(1)] does not 
create a defense against the action notwithstanding that the person 
injured or killed was also under the influence so long as such 
person’s condition was not a proximate cause of the occurrence 
causing the injury or death. 


By enacting RCW 5.40.060(2), the Legislature effectively abrogated 
the holding of Geschwind v. Flanagan, 121 Wn.2d 833, 854 P.2d 1061 
(1993), that RCW 5.40.060 can provide a complete defense in an action 
against‘an intoxicated driver for injuries ae an intoxicated boi ii 
passenger. 


216 


DEFENSES | WPI 16.03 


RCW 5.40.060 applies only to cases based on fault as defined in 
RCW 4.22.015 and, thus, is inapplicable in an intentional tort case. 
Morgan v. Johnson, 137 Wn.2d 887, 896, 976 P.2d 619 (1999). . 


[Current as of September 2018.] 
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WPI 16.04 


UNDER THE INFLUENCE OF ALCOHOL OR ANY 
DRUG—DEFINITION 


A person is under the influence of [alcohol] [,] [mari- 
juana] [or] [any drug] if, as a result of using [alcohol] [,] 
[marijuana] [or] [any drug], the person’s ability to act as a 
reasonably careful person under the same or similar cir- 
cumstances is lessened in any appreciable degree. 


NOTE ON USE 


Use with WPI 16.03 (Intoxication of Person Injured or Killed— 
Defense). 


This instruction and WPI 16.05 (Under the Influence of Alcohol— 
Analysis of Bodily Substance—Intoxication Defense Statute) represent 
alternative theories for proving a person was under the influence of 
alcohol or drugs. For a case in which evidence is presented under each 
theory, then both instructions should be given to the jury with appropri- 
ate modification to indicate that the two theories are alternatives. 


If the allegedly intoxicated person was driving a motor vehicle at 
the time of injury or death use WPI 16.04.01 (Under the Influence of 
Alcohol or Any Drug—Driving a Motor Vehicle) instead of this 
instruction. 


If the case involves both an allegedly intoxicated driver and an al- 
legedly intoxicated non-driver, use this instruction and WPI 16.04.01 
(Under the Influence of Alcohol or Any Drug—Driving a Motor Vehicle), 
with appropriate modifications to identify the claims to which each 
instruction applies. 


Use with WPI 21.09 (Burden of Proof on the Issues—Intoxication 
Defense). 


Use bracketed “marijuana” if the court determines that it should be 
used rather than or in addition to “any drug.” See Comment to WPI 
16.03 (Intoxication of Person Injured or Killed—Defense.) 


Use bracketed material as applicable. 
COMMENT 
RCW 5.40.060(1). 


The statute provides in part that the standard for determining 
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whether the person injured or killed was under the influence of 
intoxicating liquor or any drug is the same standard set forth in RCW 
46.61.502, the statute on driving while under the influence. Prior to 
2013, RCW 46.61.502 provided that a person is guilty of driving while 
under the influence of intoxicating liquor or any drug if the person 
drives a motor vehicle within this state while the person is either under 
the influence of or affected by intoxicating liquor or any drug or under 
the combined influence of or affected by any intoxicating liquor and any 
drug. In 2013, RCW 46.61.502 was amended to add “marijuana” to this 
list. RCW 5.40.060 was not amended similarly. 


Case law interpreting the phrase “under the influence” has defined 
it as meaning “any influence which lessens in any appreciable degree 
the ability of the accused to handle his automobile.” State v. Hurd, 5 
Wn.2d 308, 315, 105 P.2d 59 (1940); State v. Lewellyn, 78 Wn.App. 788, 
794, 895 P.2d 418 (1995); State v. Hansen, 15 Wn.App. 95, 96, 546 P.2d 
1242 (1976). This definition has been adapted for this instruction which 
is intended to be used in the case of a person injured or killed while 
engaged in an activity other than driving. 


Experience with WPIC 92.10 (Under the Influence of or Affected by 
Intoxicating Liquor or Marijuana or Drugs—Definition),the criminal 
counterpart to this instruction, has shown that the jury may have 
trouble understanding the word “appreciable.” Therefore, it may be de- 
sirable when giving this instruction to further instruct the jury that the 
word “appreciable” is defined as meaning capable of being perceived or 
noticed. See W. Statsky, Legal Thesaurus/Dictionary (1985). 


[Current as of September 2018./ 
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WPI 16.04.01 : 


UNDER THE INFLUENCE OF ALCOHOL OR ANY 
DRUG—DRIVING A MOTOR VEHICLE 


A driver is under the influence of [alcohol] [,] [mari- 
juana] [or] [any drug] if, as a result of using [alcohol] [,] 
[marijuana] [or] [any drug], the person’s ability to drive a 
motor vehicle is lessened in any appreciable degree. 


NOTE ON USE 


Use with WPI 16.03 (Intoxication of Person Injured or Killed— 
Defense) and WPI 21.09 (Burden of Proof on the Issues—Intoxication 
Defense) if the intoxication of the person injured or killed is raised as a 
defense pursuant to RCW 5.40.060 and either that person or the 
defendant was allegedly under the influence while driving a motor 
vehicle. 


Use bracketed “marijuana” if the court determines that it should be 
used rather than or in addition to “any drug.” See Comment to WPI 
16.03 (Intoxication of Person Injured or Killed—Defense.) 


This instruction and WPI 16.05 (Under the Influence of Alcohol— 
Analysis of Bodily Substance—Intoxication Defense Statute) represent 
alternative theories for proving a person was under the influence of 
alcohol or drugs. For a case in which evidence is presented under each 
theory, then both instructions should be given to the jury with appropri- 
ate modification to indicate that the two theories are alternatives. 


COMMENT 
RCW 5.40.060(1). 


The statute provides in part that the standard for determining 
whether the person injured or killed was under the influence of 
intoxicating liquor or any drug is the same standard set forth in RCW 
46.61.502, the statute on driving while under the influence. Prior to 
2013, RCW 46.61.502 provided that a person is guilty of driving while 
under the influence of intoxicating liquor or any drug if the person 
drives a motor vehicle within this state while the person is either under 
the influence of or affected by intoxicating liquor or any drug or under 
pe combined influence of or affected by any intoxicating liquor and any 

rug. 


Case law interpreting the phase “under the influence” has defined 
it as meaning “any influence which lessens in any appreciable degree 
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the ability of the accused to handle his automobile.” State v. Lewellyn, 
78 Wn.App. 788, 794, 895 P.2d 418 (1995) (quoting State v. Hurd, 5 
Wn.2d 308, 315, 105 P.2d 59 (1940)); State v. Hansen, 15 Wn.App. 95, 
96, 546 P.2d 1242 (1976). This definition has been adapted for this 
instruction whichis intended to be used in the case of a person injured 
or killed while driving a motor vehicle. 


Experience with WPI 92,10 (Under. the Influence Of or Affected by 
Intoxicating Liquor or Marijuana or Drugs—Definition), the criminal 
counterpart to this instruction, has shown that the jury may have 
trouble understanding the word “appreciable.” Therefore, it may be de- 
sirable when giving this instruction to further instruct the jury that the 
word “appreciable” is defined as meaning capable of being perceived or 
noticed. See W. Statsky, Legal Thesaurus/Dictionary (1985), 


If intoxication is alleged in an action arising out of a motor vehicle 
accident, the fact that a driver has consumed intoxicating liquor does 
not automatically justify instructing the jury on the issue of the driver 
being under the influence. For cases that review evidence of drinking 
that is not sufficient to take the issue of intoxication to the jury, see: 
Madill v. Los Angeles Seattle Motor Exp., Inc., 64 Wn.2d.548, 552-53, 
392 P.2d 821 (1964) (complete absence of any evidence that driver was 
under the influence of or affected by intoxicating liquor at the time of 
the accident); White v. Peters, 52 Wn.2d 824, 827, 329 P.2d 471 (1958) 
(no evidence of conduct or appearance that driver was under the influ- 
ence of two drinks consumed earlier in the day prior to or at the time of 
accident). 


See the Comment to WPI 12.01 (Voluntary Intoxication) for other 


cases discussing the sufficiency of evidence to take the issue of driver’s 
intoxication to the jury. 


[Current as of September 2018./ 
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WPI 16.05 


UNDER THE INFLUENCE OF ALCOHOL AND/OR 
MARIJUANA—ANALYSIS OF BODILY 
SUBSTANCE—INTOXICATION DEFENSE STATUTE 


[If you find that, within two hours after the occurrence 
causing [injury] [death], a person had 0.08 grams or more 
of alcohol per two hundred ten liters of breath, then the 
person was under the influence of alcohol.] 


[If you find that, within two hours after the occurrence 
causing [injury] [death], the alcohol concentration in a 
person’s blood was 0.08 or more, then the person was 
under the influence of alcohol.] 


[If you find that, within two hours after the occurrence 
causing [injury] [death], a person had an alcohol concen- 
tration of less than 0.08 in [his] [her] blood or less than 
0.08 grams of alcohol per two hundred ten liters of [his] 
[her] breath, then it is evidence that may be considered 
with other evidence in determining whether the person 
was under the influence of alcohol.] 


[If you find that within two hours after the occurrence 
causing [injury] [death], a person had a THC concentra- 
tion of 5.00 nanograms per milliliter of whole blood or 
higher as shown by analysis of the person’s blood, then 
the person was under the influence of marijuana.] 


[lf you find that within two hours after the occurrence 
causing [injury] [death], a person had a THC concentra- 
tion of less than 5.00 nanograms per milliliter of whole 
blood but above 0.00 as shown by analysis of the person’s 
blood, then it is evidence that may be considered with 
other evidence in determining whether the person was 
under the influence of marijuana.] 


NOTE ON USE 


This instruction applies only to cases involving the intoxication 
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defense statute, RCW 5.40.060. For any case in which more than one 
- person was allegedly under the influence of alcohol, the instruction 
must be modified to indicate that the instruction applies only to the 
person killed or injured. 


Use with WPI 16.03 (Intoxication of Person Injured or Killed— 
Defense). See also the Notes on Use to WPI 16.04 (Under the Influence 
of Alcohol or Any Drug—Definition) and 16.04.01 (Under the Influence 
of Alcohol or Any Drug—Driving a Motor Vehicle). 


Use the first bracketed paragraph if proof of intoxication is by anal- 
ysis of breath. Use the second bracketed paragraph if proof of intoxica- 
tion is by analysis of blood. Use the third bracketed paragraph if the 
alcohol concentration of breath or blood was below 0.08. 


Use the bracketed language regarding THC if there is evidence 
based on analysis of the blood of the person injured or killed that the 
person was under the influence of marijuana and the trial court 
determines that the jury should be instructed regarding marijuana 
rather than or in addition to “any drug.” See Comment to WPI 16.03 
(Intoxication of Person Injured or Killed—Defense. ) 


This instruction will need to be modified for cases involving a 
factual issue as to whether the person became intoxicated within the 
two-hour period following the occurrence causing the injury or death. 


For actions involving events occurring before January 1, 1999, use 
an alcohol concentration of 0.10 instead of 0.08. 


COMMENT 
RCW 5.40.060. 


The statute provides it is conclusive proof that a person is under 
the influence of intoxicating liquor if the standard of RCW 46.61.502 
(Driving While Under the Influence) is met. 


The third paragraph of this instruction is based on RCW 
46.61.506(1) which applies in any civil action or proceeding arising out 
of acts alleged to have been committed while driving under the influ- 
ence of intoxicating liquor or any drug. Pursuant to RCW 46.61.506(1), 
a chemical analysis that shows a blood alcohol level of less than 0.08 is 
evidence that may be considered with other competent evidence in 
determining whether the person was under the influence of intoxicating 
liquor. 


The language regarding THC is based on the 2016 amendments to 
RCW 46.61.502(1)(b) that provide that it is conclusive proof that a 
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person is under the influence of marijuana if the standards in the stat- 
ute are met, and RCW 46.61.502(4)(b), that if any THC is detected in 
the person’s blood it may be used as evidence that the person was under 
the influence of marijuana. 


[Current as of September 2018.] 
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PART III 


ISSUES—BURDEN OF PROOF 
CHAPTER 20 ISSUES IN THE CASE 
CHAPTER 21 BURDEN OF PROOF 


CHAPTER 22 BURDEN OF PROOF—RES IPSA 


WPI 20.01 
WPI 20.02 
WPI 20.03 
WPI 20.04 
WPI 20.05 


(1) 


LOQUITUR 
CHAPTER 23 ADMITTED LIABILITY 
CHAPTER 24 PRESUMPTIONS 


CHAPTER 20 
ISSUES IN THE CASE 


Issues 

Issues—Claim and Counterclaim 
Third-Party Issues or Cross-Claims 
Admission of Act But Denial of Negligence 
Summary of Claims 


WPI 20.01 
ISSUES 


The plaintiff claims that the defendant was 
negligent in [one or more of the following 
respects: ] 


(Set forth, in a simple form without undue emphasis 
or repetition, plaintiff's negligence claims that the court 


- has ruled will be submitted to the jury. Use bracketed 


phrase if there is more than one claim.) 
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The plaintiff claims that [one or more of these acts] 
[defendant’s conduct] was a proximate cause of injuries 
and damage to plaintiff. The defendant denies these 
claims. 


(2) [In addition, the defendant claims as an affirma- 
tive defense that the plaintiff was contributorily 
negligent in [one or more of the following 
respects:] | 


(Set forth, in a simple form without undue emphasis or 
repetition, defendant’s claims of contributory negligence 
that the court has ruled will be submitted to the jury. Use 
the bracketed phrase if there is more than one claim.) 


The defendant claims that [one or more of these acts] 
[plaintiff's conduct] was a proximate cause of plaintiff’s 
own injuries and damage. The plaintiff denies these 
claims.] 


(3) [In addition, the defendant claims and plaintiff 
denies the following affirmative defense:] 


(Set forth any affirmative defenses, other than contributory 
negligence, that are supported by evidence.) 


(4) [The defendant further denies that plaintiff was 
injured or sustained damage.] 


(5) [The defendant further denies the nature and 
extent of the claimed injuries and damage.] 


NOTE ON USE 


In the ordinary uncomplicated case there may be no need for an is- 
sues instruction. The jury often knows the issues from the presentation 
by the lawyers and the other instructions setting out the duties of the 
parties. This instruction provides the format when a written instruction 
on the issues is needed at the end of trial. (If an advance oral instruc- 
tion summarizing the issues is needed at the beginning of the trial, 
practitioners should refer to WPI 1.01 (Advance Oral Instruction— 
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Beginning of Proceedings), or WPI 1.01.03 (Advance Oral Instruction— 
Preliminary Instruction on Claims and Defenses.) 


Paragraph (1) will always be used. Select from among the other 
paragraphs according to the issues and evidence in the case. A particu- 
lar case may require additional innovations. 


‘This instruction is to be combined with WPI 20.05 (Summary of 
Claims). See the Note on Use to WPI 20.05 (Summary of Claims). 


If a party has been involved in several accidents, or if there is a 
danger of confusing several related events, or any time it will make for 
more clarity, this instruction should be modified to refer specifically to 
the particular accident or event involved in this lawsuit. Insert at the 
beginning of the instruction an additional paragraph: “The plaintiff 
claims that. . .,” followed by a brief statement of the date, place, and 
nature of the occurrence involved in this lawsuit. 


If the case contains a cross-claim between defendants, or a third- 
party complaint, this instruction should be used for the plaintiff and 
defendant, and similar paragraphs should be added, as pertinent, to set 
forth the issues between the cross-claimant and the cross-defendant or 
the issues between the third-party claimant and the third-party 
defendant. In such cases it is suggested that the actual names of the 
parties be used in the instruction instead of “plaintiff,” “defendant,” 
“cross-claimant,” “cross-defendant,” “third-party claimant,” and “third- 
party defendant.” 


For cases involving multiple claims, use WPI 41.05 (Counterclaim— 
Cross-Claim—Third-Party Claim) along with this instruction. 


COMMENT 


This instruction, which sets forth the issues or claims that are 
properly supported by evidence, is preferable to the detailed statement 
of the facts or evidence claimed or pleaded by each party that was often 
used under the old practice. See Wiehl, Instructing a Jury in 
Washington, 36 Wash.L.Rev. 378, 380 (1961). By the use of WPI 1.01 
(Advance Oral Instruction—Beginning of Proceedings), or WPI 1.01.03 
(Advance Oral Instruction—Preliminary Instruction on Claims and De- 
fenses), the jury will have heard the general factual outline of the case, 
and accordingly needs no special instruction thereon in the written 
instructions on the law. In Greene v. Rothschild, 60 Wn.2d 508, 512, 
374 P.2d 566, 569 (1962), overruled on other grounds at 68 Wn.2d 1, 
402 P.2d 356 (1965), the court specifically held that the requirement for 
written instructions applies only to the substantive law of the case and 
not to the usual and necessary oral admonitions and instructions to the 
jury throughout the trial. 
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Each party is entitled to have the trial court instruct on its theory 
of the case if there is substantial evidence to support it. Egede-Nissen v. 
Crystal Mountain, Inc,, 93 Wn.2d 127, 135, 606 P.2d 1214 (1980). It is 
not enough to state in general terms that one party claims that the 
other was negligent. Dabroe v. Rhodes Co., 64 Wn.2d 431, 392 P.2d 317 
(1964); Woods v. Goodson, 55 Wn.2d 687, 349 P.2d 731 (1960). Merely 
stating there is a claim of negligence does not satisfy the obligation of 
instructing the jury on the specific theory of the case. See Meredith v. 
Hanson, 40 Wn.App. 170, 697 P.2d 602 (1985); Gammon v. Clark Equip- 
ment, 38 Wn.App, 274, 686 P.2d 1102 (1984), judgment affirmed 104 
Wn.2d 613, 707 P.2d 685 (1985); Pearce v. Motel 6, 28 Wn,App. 474, 624 
P.2d 215 (1981) (holding that defendant was entitled to a requested i is- 
sues instruction that was Substantially the same as WPI 20.01). 


The word “claims,” as used in this instruction; is not limited to the 
issues raised by the pleadings. By the time the case is submitted to the 
jury, the issues may have been framed by a pretrial order, by trial 
amendment, and by evidence introduced at the trial. CR 15; Meisen- 
holder, The Effect of Proposed Rules 7 through 25 on Present Washington 
Procedures: Part II, 32 Wash. L.Rev. 336, 352 (1957). Also some issues, 
such as aggravation of a pre-existing condition in an injury action, may 
be in the case properly although not pleaded in the complaint. Johnson 
v. Howard, 45 Wn.2d 4838, 449, 275 P.2d 786, 745 (1954); Frick v. 
Washington Water Power Co., 76 Wash, 12, 135 P. 470 (1918). 


The phrase “a proximate cause” is the proper terminology for this 
instruction; “the proximate cause” is incorrect. Milne v. City of Seattle, 
20 Wn.2d 30, 33, 145 P.2d 888, 890 (1944); Bullock v. Yakima Valley 
Transp. Co., 108 Wash. 413, 485, 184 P, 641, 648 (1919). 


[Current as of September 2018,] 
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ISSUES IN THE CASE WPI 20.02 
WPI 20.02 
ISSUES—CLAIM AND COUNTERCLAIM 


(1) Each party to this suit claims to be entitled to 
damages from the other. The plaintiff claims that 
the defendant was negligent in [one or more of 
the following respects:] 


(Set forth, in a simple form without undue emphasis 
or repetition, plaintiff's negligence claims that the court 
has ruled will be submitted to the jury. Use the 
bracketed phrase if there is more than one claim.) 


The plaintiff claims that [one or more of these acts] 
[defendant’s conduct] was a proximate cause of injuries 
and damage to plaintiff. The defendant denies these 
claims. 


(2) [In addition, the defendant claims and plaintiff 
denies the following affirmative defense: ] 


(Set forth any affirmative defenses, other than contributory 
negligence, that are supported by evidence.) — 


(3) [The defendant further denies that plaintiff was 
injured or sustained damage.] 


(4) [The defendant further denies the nature and 
extent of the claimed injuries and damage.] 


(5) The defendant counterclaims that the plaintiff was 
negligent in [one or more of the following 
respects:] 


(Set forth, in a simple form without undue emphasis or 
repetition, defendant's claims of negligence that the court 
has ruled will be submitted to the jury. Use the bracketed 
phrase if there is more than one claim.) 


229 


WPI 20.02 NEGLIGENCE—PROXIMATE CAUSE 


The defendant counterclaims that [one or more of these 
acts] [plaintiff's conduct] was a proximate cause of 
injuries and damage to defendant. The plaintiff denies 
these claims. 


(6) Each party claims as an affirmative defense that 
the negligence of the other party was a proximate 
cause of the other party’s own injuries and dam- 
ages and was therefore contributory negligence. 


(7) [In addition, the plaintiff claims and defendant 
denies the following affirmative defense:] 


(Set forth any affirmative defenses, other than contributory 
negligence, that are supported by evidence.) 


(8) [The plaintiff further denies that defendant was 
injured or sustained damage.] 


(9) [The plaintiff further denies the nature and extent 
of the claimed injuries and damage.] 


NOTE ON USE 


See the Note on Use and Comment to WPI 20.01 (Issues). 


Paragraphs (1), (5), and (6) will always be used. Select from among 
the other paragraphs according to the issues and evidence in the case. A 
particular case may require additional innovations. 


If a party has been involved in several accidents, or if there is a 
danger of confusing several related events, or any time it will make for 
more clarity, this instruction should be modified to refer specifically to 
the particular accident or events involved in this lawsuit. Insert after 
the first sentence, “The plaintiff claims that. . .” and “The defendant 
claims that. . .,” followed in each case by a brief statement of the date, 
place, and nature of the occurrence out of which the claims of that party 
arise. 


This instruction is to be combined with WPI 20.05 (Summary of 
Claims). See the Note on Use to WPI 20.05 (Summary of Claims). 


For cases involving multiple claims, using WPI 41.05 
(Counterclaim—Cross-Claim—Third-Party Claim), along with this 
instruction. 
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[Current as of September 2018.] 
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WPI 20.03 | 
THIRD-PARTY ISSUES OR CROSS-CLAIMS 


(No special instruction is set forth.) 
NOTE ON USE 
WPI 20.01 (Issues) should be used for the claims between the 
principal parties and adapted for the additional issues involving third- 
party claimants or cross-claims between defendants. See the Note on 


Use to that instruction: 


For cases involving multiple claims, use WPI 41.05 (Counterclaim— 
Cross-Claim—Third-Party Claim), along with WPI 20.01 (Issues). 


[Current as of September 2018.] 
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WPI 20.04 


ADMISSION OF ACT BUT DENIAL OF 
NEGLIGENCE 


(No special instruction is necessary.) 
NOTE ON USE 


When a party admits an act, but denies negligence, the jury can be 
instructed with either WPI 20.01 (Issues), or WPI 20.02 (Issues—Claim 
and Counterclaim), each of which shows how to instruct the jury that a 
party denies a claim that he or she was negligent in the doing of a 
specific act or acts. These other instructions can be used whether or not 
the party admits the acts. If the party denying the claim requests that 
the jury be more specifically instructed as to what is being denied, then 
the other instructions may be modified to indicate that the party denies 
that his or her acts were negligent. 


[Current as of September 2018.] 
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WPI 20.05 
SUMMARY OF CLAIMS 


The [following] [foregoing] is merely a summary of 
the claims of the parties. You are not to consider the sum- 
mary as proof of the matters claimed [unless admitted by 
the opposing party]; and you are to consider only those 
matters that are [admitted or are] established by the 
evidence. These claims have been outlined solely to aid 
you in understanding the issues. 


NOTE ON USE 


This instruction is to be inserted as part of WPI 20.0 (Issues), or 
WPI 20.02 (Issues—Claim and Counterclaim), or the issues instruction 
as adapted to the case. As the first two bracketed words indicate, this 
paragraph may be inserted either at the beginning or the end of the 
other instructions. 


The other bracketed material is to be used if some of the claims are 
admitted. In that case, the instruction on issues should specify which 
claims are admitted. 


COMMENT 


This instruction is cited with approval in McLaughlin v. Cooke, 112 
Wn.2d 829, 774 P.2d 1171 (1989). The court stated that an instruction 
summarizing the contentions of the parties is not reversible error when 
followed by cautionary language, such as that in WPI 20.05 that 
“explains to the jury proper use of the instruction for clarification of 
plaintiffs contentions, despite the possibility that one or more of the 
contentions may not be supported by substantial evidence.” McLaughlin 
v. Cooke, 112 Wn.2d at 834. 


In Bowers v. Fibreboard Corp., 66 Wn.App. 454, 832 P.2d 523 (1992), 
the Court of Appeals affirmed the giving of a “claims” instruction in a 
products liability case that identified seven specific ways in which the 
defendants were claimed to be negligent. The trial judge included 
cautionary language similar to WPI 20.05. Although the court stated 
that the instruction was not well organized and lacked precision, the 
court found that the instruction was not misleading as to the legal 
duties of the defendants when read with the other instructions given. 


[Current as of September 2018.] 
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CHAPTER 21 


BURDEN OF PROOF 

WPI 21.01 Meaning of Burden of Proof—Preponderance of the 
Evidence 

WPI 21.02 Burden of Proof on the Issues—No Affirmative Defense 

WPI 21.02.01 Burden of Proof on the Issues—No Affirmative 
Defense—Two or More Defendants 

WPI 21.03 Burden of Proof on the Issues—Contributory 
Negligence—No Counterclaim 

WPI 21.04 Burden of Proof on the Issues—Counterclaim 

WPI 21.05 Burden of Proof on the Issues—Affirmative Defenses 
ay Than Contributory Negligence/Assumption of 
Ris 

WPI 21.06 Burden of Proof—Third-Party Claims or Cross-Claims 

WPI 21.07 Evenly Balanced Evidence 

WPI 21.08 Burden of Proof on the Issues—Felony Defense 

WPI 21.09 Burden of Proof on the Issues—Intoxication Defense 

WPI 21.10 Burden of Proof—Entities Not Party to the Action 

WPI 21.11 Burden of Proof on The Issues—Assumption of Risk— 
Implied Reasonable 

WPI 21.12 Burden of Proof on the Issues—Assumption of Risk— 
Implied Primary 

WPI 21.13 Burden of Proof on the Issues—Assumption of 


Risk—Express 


WPI 21.01 


MEANING OF BURDEN OF PROOF— 
PREPONDERANCE OF THE EVIDENCE 


When it is said that a party has the burden of proof on 
any proposition, or that any proposition must be proved 
by a preponderance of the evidence, or the expression “if 
you find” is used, it means that you must be persuaded, 
considering all the evidence in the case [bearing on the 
question], that the proposition on which that party has the 
burden of proof is more probably true than not true. 


235 


WPI 21.01 NEGLIGENCE—PROXIMATE CAUSE 
NOTE ON USE 


This instruction should be given in every case in which the burden 
of proof is preponderance of the evidence: This is true even though the 
only issue in the case is the amount of damages. The bracketed mate- 
rial should be used if limited purpose testimony has been introduced or 
if any propositions require a certain type of evidence for proof, as in 
malpractice cases. See WPI 1.06 (Evidence for Limited Purpose). 


For a fraud case, or for any case in which the burden of proof is by 
clear, cogent and convincing evidence, see WPI 160.02 (Fraud—Burden 
of Proof), or WPI 160.03 (Fraud—Burden of Proof—Combined with 
Preponderance of Evidence). 


COMMENT 


The “more probably true than not true” definition set forth in this 
instruction is generally accepted. See, e.g., Mohr v. Grant, 153 Wn.2d 
812, 822, 108 P.3d 768 (2005). 


In Anderson v. Akzo Nobel Coatings, Inc., 172 Wn.2d 593, 608, 260 


P.3d 857, 865 (2011), the court equated preponderance of the evidence 
or more likely than not with “more than 50 percent.” 


[Current as of September 2018.] 
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WPI 21.02 


BURDEN OF PROOF ON THE ISSUES—NO 
AFFIRMATIVE DEFENSE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant acted, or failed to act, in one 
of the ways claimed by the plaintiff and that in so act- 
ing, or failing to act, the defendant was negligent; 


Second, that [the plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; 


Third, that the negligence of the defendant was a 
proximate cause of [the injury to the plaintiff] [and] 
[or] [the damage to plaintiff’s property]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the plaintiff. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for the defendant. 


NOTE ON USE 


Use bracketed material as applicable. Use WPI 21.01 (Meaning of 
Burden of Proof—Preponderance of the Evidence) with this instruction. 
Also use either verdict form WPI 45.20 (General Verdict Forms— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements) or WPI 
45.21 (Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs”). 


Use this instruction if there is only one defendant and there is no 
issue of contributory negligence or any other affirmative defense. If 
there is more than one defendant, use WPI 21.02.01 (Burden of Proof on 
the Issues—No Affirmative Defense—Two or More Defendants), instead 
of this instruction. If there is an issue of contributory negligence and no 
counterclaim, use WPI 21.03 (Burden of Proof on the Issues—Contribu- 
tory Negligence—No Counterclaim) instead of this instruction. If there 
is a counterclaim, use WPI 21.04 (Burden of Proof on the Issues— 
Counterclaim) instead of this instruction. 
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If the case contains a cross-claim between defendants, or a third- 
party complaint, this instruction should be used for the plaintiff and 
defendant and similar paragraphs should be added, as pertinent, to 
define the burden of proof of the cross-complainant as against the cross- 
defendant or the burden of proof of the third-party claimant as against 
the third-party defendant. In such case, it is suggested that the actual 
names of the parties be used throughout the instruction instead of 
“plaintiff,” “defendant,” “cross-claimant,” “cross-defendant,” “third-party 
claimant,” and “third-party defendant.” 


[Current as of September 2018. ] 
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BURDEN OF PROOF WPI 21.02.01 
WPI 21.02.01 


BURDEN OF PROOF ON THE ISSUES—NO 
AFFIRMATIVE DEFENSE—TWO OR MORE 
DEFENDANTS 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that one or more of the defendants acted, or 
failed to act, in one of the ways claimed by the plaintiff 
and that in so acting, or failing to act, one or more of 
the defendants was negligent; 


Second, that [the plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; 


Third, that the negligence of one or more of the 
defendants was a proximate cause of [the injury to 
the plaintiff] [and] [or] [the damage to plaintiff's 


property]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved against 
one or more of the defendants, your verdict should be for 
the plaintiff and against the defendant or those defendants. 
On the other hand, if any of these propositions has not 
been proved against one or more of the defendants, your 
verdict should be for that defendant or those defendants. 


NOTE ON USE 


Use bracketed material as applicable. Use WPI 21.01 (Meaning of 
Burden of Proof—Preponderance of the Evidence) and WPI 41.03 (Two 
or More Defendants—Different Legal Duties) with this instruction. 


In a multiple defendant case in which there is no issue of contribu- 
tory negligence or any other affirmative defense, use this instruction 
instead of WPI 21.02 (Burden of Proof on the Issues—No Affirmative 
Defense). See the Note on Use to WPI 21.02 (Burden of Proof on the Is- 
sues—No Affirmative Defense). 


With this instruction, use either verdict form WPI 45.24 (Special 
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Verdict Form—Personal Injury/Wrongful Death—Multiple Defen- 
dants—No Contributory Negligence—No “Empty Chairs”) or WPI 45.25 
(Special Verdict Form—Personal Injury/Wrongful Death—Multiple 
Defendants—No Contributory Negligence—“Empty Chairs”). 


COMMENT 


For a discussion of apportioning damages between negligent 
defendants, see the Comment to WPI 30.01.01 (Measure of Economic 
and Noneconomic Damages—Personal Injury—No Contributory 
Negligence). 


[Current as of September 2018. ] 
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BURDEN OF PROOF WPI 21.03 
WPI 21.03 


BURDEN OF PROOF ON THE ISSUES— 
CONTRIBUTORY NEGLIGENCE—NO 
COUNTERCLAIM 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant re or failed to act, in one 
of the ways claimed by the plaintiff and that in so act- 
ing or failing to act, the defendant was negligent; 


Second, that [the plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; 


Third, that the negligence of the defendant was a 
proximate cause of [the injury to the plaintiff] [and] 
[or] [the damage to plaintiff's property]. 


The defendant has the burden of proving both of the 
following propositions: 


First, that the plaintiff acted, or failed to act, in one of 
the ways claimed by the defendant, and that in so act- 
ing or failing to act, the plaintiff was negligent; 


Second, that the negligence of the plaintiff was a 
proximate cause of the plaintiff's own [injuries] [and] 
[property damage] and was therefore contributory 
negligence. 


NOTE ON USE 


Use this instruction for any case in which contributory negligence 
is an issue. Use bracketed material as applicable. Use WPI 21.01 (Mean- 
ing of Burden of Proof—Preponderance of the Evidence) with this 
instruction. 


With this instruction, use either verdict form WPI 45.02 (Special 
Verdict Form—Contributory Negligence—Single Defendant), WPI 45.22 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
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Defendant—Contributory Negligence—No “Empty Chairs”), WPI 45.23 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—Contributory Negligence—“Empty Chairs”), WPI 45.26 
(Special Verdict Form—Personal Injury/Wrongful Death—Multiple 
Defendants—Contributory Negligence—No “Empty Chairs”), or WPI 
45.27 (Special Verdict Form—Personal Injury/Wrongful Death— 
Multiple Defendants—Contributory Negligence—“Empty Chairs”). 


For a case with a counterclaim, use WPI 21.04 (Burden of Proof on 
the Issues—Counterclaim), instead of this instruction. If affirmative de- 
fenses other than contributory negligence are in issue, use WPI 21.05 
(Burden of Proof on the Issues—Affirmative Defenses Other than Con- 
tributory Negligence/Assumption of Risk). See the Note on Use to that 
instruction. : 


If the negligence of the defendant is admitted or there is a directed 
verdict leaving only the issue of plaintiffs contributory negligence, use 
WPI 23.02 (Admitted Liability or Directed Verdict—Contributory 
Negligence—Issues and Burden of Proof). 


[Current as of September 2018.] 


242 


BURDEN OF PROOF WPI 21.04 
WPI 21.04 


BURDEN OF PROOF ON THE ISSUES— 
COUNTERCLAIM 


In this suit, there is a claim by the plaintiff, and a 
counterclaim by the defendant. On each claim, you may 
find for or against either party. You may reach one of four 
results: 


e You may find for the plaintiff on plaintiff's claim 
and against the defendant on defendant’s counter- 
claim, or 


e You may find for the defendant on defendant’s 
counterclaim and against the plaintiff on plaintiff's 
claim, or 


e You may find for the plaintiff on plaintiff's claim 
and for the defendant on defendant’s counterclaim, 
or 


e You may find against the plaintiff on plaintiff's 
claim and against the defendant on defendant's 
counterclaim. 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant acted, or failed to act, in one 
of the ways claimed by the plaintiff and that in so act- 
ing, or failing to act, the defendant was negligent; and 


Second, that [the plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the negligence of the defendant was a 
proximate cause of [the injury to the plaintiff] [and] 
[or] [the damage to plaintiff's property]; and 
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Fourth, in defense to defendant’s counterclaim, 
plaintiff has the burden of proving that the defendant 
was negligent and that such negligence was a proxi- 
mate cause of the defendant’s own [injuries] [and] 
[property damage] and was therefore COnIMULOrY 
negligence. 


The defendant has the burden of proving each of the 
following propositions: 


First, the plaintiff acted, or failed to act, in one of the 
ways claimed by the defendant and that in so acting, 
or failing to act, the plaintiff was negligent; and 


Second, that the [defendant was injured] [and] [or] 
[defendant’s property was damaged]; and 


Third, that the negligence of the plaintiff was a 
proximate cause of the [injury.to the defendant] [and] 
[or] [the damage to defendant’s property]; and 


Fourth, in defense to plaintiff's claim, defendant has 
the burden of proving that the plaintiff was negligent 
and that such negligence was a proximate cause of 
the plaintiff's own [injuries] [and] [property damage] 
and was therefore contributory negligence. 


NOTE ON USE 


Use this instruction for any negligence case in which there is a 
counterclaim arising out of the same occurrence, In such a case, the 
counterclaim of negligence always amounts to an affirmative defense of 
contributory negligence, Use bracketed material as applicable. 


Use WPI 21.01 (Meaning of Burden of Proof—Preponderance of the 
Evidence) with this instruction. If there is a counterclaim the WPI Com- 
mittee recommends using separate verdict forms for the claim of the 
plaintiff and the claim of the defendant. © 


For a case with an affirmative defense of contributory negligence 
but no counterclaim, use WPI 21.03 (Burden of Proof on the Issues— 
Contributory Negligence—No Counterclaim), instead of this instruction. 
If affirmative defenses other than contributory negligence are in issue, 
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use WPI 21.05 (Burden of Proof on the Issues—Affirmative Defense 
Other than Contributory Negligence/Assumption of Risk). See the Note 
on Use to that instruction. 


If the negligence of one party is admitted or there is a directed 
verdict leaving only the issue of the other party’s liability, use WPI 


23.02 (Admitted Liability or Directed Verdict—Contributory Negli- 
gence—Issues and Burden of Proof). 


[Current as of September 2018.] 
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WPI 21.05 


BURDEN OF PROOF ON THE ISSUES— 
AFFIRMATIVE DEFENSES OTHER THAN 
CONTRIBUTORY NEGLIGENCE/ASSUMPTION OF 
RISK 


The defendant has the burden of proving the follow- 
ing affirmative defense[s] claimed by the defendant: 


(Here set forth the necessary elements of any affirmative 
defenses that are in issue other than contributory negli- 
gence or assumption of risk.) 


If you find from your consideration of all the evidence 
that [this affirmative defense has] [one or more of these 
affirmative defenses have] been proved, your verdict 
should be for the defendant. 


NOTE ON USE 


Use this instruction if any affirmative defense other than contribu- 
tory negligence or assumption of risk is in issue. This instruction is nec- 
essary to inform the jury that the affirmative defense at issue is a 
complete defense rather than a diminution of recovery. 


For actions in which the felony defense or intoxication defense is 
claimed, use either WPI 21.08 (Burden of Proof on the Issues—Felony 
Defense), or WPI 21.09 (Burden of Proof on the Issues—Intoxication 
Defense), instead of this instruction. 


This instruction may be used along with WPI 21.03 (Burden of 
Proof on the Issues—Contributory Negligence—No Counterclaim), or 
with WPI 21.04 (Burden of Proof on the Issues—Counterclaim). Neither 
of those instructions contains a formula for recovery. WPI 11.07 
(Determining the Degree of Contributory Negligence) informs the jury 
that a finding of contributory negligence will be handled separately by a 
special verdict form. If this instruction is used in a case in which there 
is no issue of contributory negligence, the last paragraph of WPI 21.02 
(Burden of Proof on the Issues—No Affirmative Defense) will have to be 
modified, so that the formula for returning a verdict will be consistent 
with an affirmative defense that provides a complete defense. 


[Current as of September 2018.] 
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WPI 21.06 


BURDEN OF PROOF—THIRD-PARTY CLAIMS OR 
CROSS-CLAIMS 


(No special instruction is set forth.) 
NOTE ON USE 


For information about adapting special instructions to cover a case 
with third-party claims or cross-claims, see the Notes on Use to the fol- 
lowing instructions: WPI 21.02 (Burden of Proof on the Issues—No Af- 
firmative Defense), WPI 21.02.01 (Burden of Proof on the Issues—No 
Affirmative Defense—Two or More Defendants), WPI 21.03 (Burden of 
Proof on the Issues—Contributory Negligence—No Counterclaim), and 
WPI 21.04 (Burden of Proof on the Issues—Counterclaim). 


[Current as of September 2018./ 
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WPI 21.07 
EVENLY BALANCED EVIDENCE 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


The Washington Supreme Court has advised against giving such an 
instruction. Enyeart v. Borgeson, 60 Wn.2d 494, 498 fn. 2, 374 P.2d 5438 
(1962) (“In the interest of brevity and simplicity, it is suggested that the 
trial court reject ‘evenly balanced’ instructions, since the matter is and 
should be adequately covered by the traditional instruction on burden of 
proof.”) 


[Current as of September 2018./ 
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WPI 21.08 


BURDEN OF PROOF ON THE ISSUES—FELONY 
DEFENSE 


To establish the defense that the [person injured] 
[person killed] was engaged in the commission of a felony, 
the defendant has the burden of proving each of the fol- 
lowing propositions: 


First, that the [person injured] [person killed] was 
engaged in committing the felony of (41! in felony) at the 
time of the occurrence causing the [injury] [death]; 
and 


Second, that this felony was a proximate cause of the 
[injury] [death]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the defendant. 


NOTE ON USE 


Use this instruction with WPI 16.01 (Felony—Defense) and WPI 
16.02 (Felony—Elements). 


Jurors may find it helpful if the instruction uses a person’s name 
rather than “person injured” or “person killed.” 


Use bracketed material as applicable. 
COMMENT 
RCW 4.24.420. 


[Current as of September 2018./ 
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WPI 21.09 


BURDEN OF PROOF ON THE ISSUES— 
INTOXICATION DEFENSE 


To establish the defense that the [person injured] 
[person killed] was under the influence, the defendant has 
the burden of proving each of the following propositions: 


First, that the [person injured] [person killed] was 
under the influence of [alcohol] [or] [,] [marijuana] 
[any drug] at the time of the occurrence causing the 
[injury] [death]; 


Second, that this condition was a proximate cause of 
the [injury] [death]; and 


Third, that the [person injured] [person killed] was 
more than fifty percent at fault. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, then this 
defense has been established [unless you find that this 
defense does not apply]. 


[This defense does not apply in an action against the 
driver of a motor vehicle if you find that each of the fol- 
lowing propositions has been proved: 


First, that the defendant driver was under the influ- 
ence of [alcohol] [or] [any drug] at the time of the oc- 
currence causing the [injury] [death]; 


Second, that such condition of the defendant driver 
was a proximate cause of the [injury] [death]; 


Third, that the [plaintiff] [person injured] [person 
killed] was also under the influence of [alcohol] [,] 
[marijuana] [or] [any drug]; and 
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Fourth, that such condition of the [plaintiff] [person 
injured] [person killed] was not a proximate cause of 
the occurrence causing the [injury] [death].] 


NOTE ON USE 


Use this instruction only if evidence has been submitted to the jury 
of intoxication on the part of the person injured or killed. With this 
instruction, use WPI 16.03 (Intoxication of Person Injured or Killed— 
Defense), WPI 16.04 (Under the Influence of Alcohol or Any Drug— 
Definition), and one of the proximate cause instructions from WPI 
Chapter 15. 


Use the bracketed paragraph beginning “This defense does not ap- 
ply . . .” only if there is an issue of intoxication on the part of both a 
defendant driver of a motor vehicle and the person injured or killed. 
Juror comprehension may be aided by using a more fact-specific term 
than “occurrence” in this paragraph. 


Use bracketed “marijuana” if the court determines that it should be 
used rather than or in addition to “any drug.” 


Use other bracketed material as applicable. 


Jurors may find it helpful if the instruction uses a person’s name 
rather than “person injured” or “person killed.” 


COMMENT 
RCW 5.40.060. For additional discussion of RCW 5.40.060, see the 
Comment to WPI 16.03 (Intoxication of Person Injured or Killed— 


Defense). 


[Current as of September 2018./ 
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WPI 21.10 NEGLIGENCE—PROXIMATE CAUSE 
WPI 21.10 


BURDEN OF PROOF—ENTITIES NOT PARTY TO 
THE ACTION 


Before a percentage of negligence may be attributed 
to any entity that is not party to this action, the defendant 
has the burden of proving each of the following 
propositions: 


First, that the entity was negligent; and 


Second, that the entity’s negligence was a proximate 
cause of the [injury] [damage] to the plaintiff. 


NOTE ON USE 


Use this instruction if evidence has been presented to the jury that 
an entity who is not a party to the action was negligent and that such 
entity’s negligence was a proximate cause of the plaintiffs injury or 
damage. | 


Use WPI 41.04 (Fault to Be Apportioned) with this instruction. 


Use bracketed material as applicable. 


With this instruction, use either verdict form WPI 45.21 (Special 
Verdict Form—Personal Injury/Wrongful Death—Single Defendant—No 
Contributory Negligence—“Empty Chairs”), WPI 45.23 (Special Verdict 
Form—Personal Injury/Wrongful Death—Single Defendant—Contribu- 
tory Negligence—“Empty Chairs”), WPI 45.25 (Special Verdict Form— 
Personal Injury/Wrongful Death—Multiple Defendants—No Contribu- 
tory Negligence—“Empty Chairs”), or WPI 45.27 (Special Verdict 
Form—Personal Injury/Wrongful Death—Multiple Defendants—Con- 
tributory Negligence—“*Empty Chairs”). 


COMMENT 
RCW 4.22.070(1). 


The statute provides for the apportionment of fault to all entities 
causing the plaintiffs damages, including “entities released by the 
claimant, entities with any other individual defense against the claim- 
ant, and entities immune from liability to the claimant.” 


CR 12(i) provides that: 
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Whenever a defendant or a third party defendant intends to claim 
for purposes of RCW 4.22.070(1) that a nonparty is at fault, such 
claim is an affirmative defense which shall be affirmatively pleaded 
by the party making the claim. The identity of any nonparty claimed 
to be at fault, if known to the party making the claim, shall also be 
affirmatively pleaded. 


See also CRLJ 12(i). 


The statute does not specify the measure of proof required to estab- 
lish the fault of entities not party to the action or who has the burden of 
proving the fault of nonparty entities. This instruction assumes that the 
measure of proof required to prove a nonparty entity’s fault is a 
preponderance of the evidence. The instruction also assumes that the 
burden of proving a nonparty entity’s fault will fall on the defendant al- 
leging such fault because proof of such fault will reduce the defendant’s 
proportionate share of liability for the plaintiffs damages. As the court 
stated in Adcox v. Children’s Orthopedic Hosp. and Medical Center, 123 
Wn.2d 15, 25-26, 864 P.2d 921 (1993): 


Hither the plaintiff or the defendant must present evidence of an- 
other entity’s fault to invoke the statute’s allocation procedure. 
Without a claim that more than one party is at fault, and sufficient 
evidence to support that claim, the trial judge cannot submit the is- 
sue of allocation to the jury. Indeed, it would be improper for the 
judge to allow the jury to allocate fault without such evidence. If 
the plaintiff signals an intention to present evidence of fault solely 
against one defendant, as in this case, it is incumbent upon the 
defendant to provide proof that more than one entity was at fault. 


RCW 4.22.070(1) exempts from apportionment entities immune 
from liability under RCW Title 51 (Industrial Insurance Act). Also 
exempt from apportionment are employers under a federal workers’ 
compensation act, the Longshore and Harbor Workers’ Compensation 
Act. Esparza v. Skyreach Equipment, Inc., 103 Wn.App. 916, 936-41, 15 
P.3d 188 (2000) (applying a federal pre-emption analysis to extend 
RCW 4.22.070(1)’s apportionment exemption to include entities immune 
under the federal act). 


For additional discussion relating to RCW 4.22.070(1), see the Com- 
ment to WPI 41.04 (Fault to Be Apportioned). 


[Current as of September 2018./ 
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WPI 21.11 


BURDEN OF PROOF ON THE ISSUES— 
ASSUMPTION OF RISK—IMPLIED REASONABLE 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


NOTE ON USE 


For actions involving implied reasonable assumption of risk, use 
WPI 21.03 (Burden of Proof on the Issues—Contributory Negligence—No 
Counterclaim), 


For actions involving implied primary assumption of risk, use WPI 
21.12 (Burden of Proof on the Issues—Assumption of Risk—Implied 
Primary). 


For actions involving express assumption of risk, use WPI 21.13 
(Burden of Proof on the Issues—Assumption of Risk—Express). 


COMMENT 


See the Comment to WPI 13.02 (Assumption of Risk—Implied 
Reasonable). | 


[Current as of September 2018.] 
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WPI 21.12 


BURDEN OF PROOF ON THE ISSUES— 
ASSUMPTION OF RISK—IMPLIED PRIMARY 


To establish the defense that the [person injured] 
[person killed] impliedly assumed a specific risk of harm, 
the defendant has the burden of proving each of the fol- 
lowing propositions: 


First, that the [person injured] [person killed] had 
knowledge of the specific risk associated with (describe 


conduct or activity); 


Second, that the [person injured] [person killed] 
understood the nature of this risk; and 


Third, that the [person injured] [person killed] volunta- 
rily chose to accept the risk by engaging in (describe 
conduct or activity) and impliedly consented to relieve the 
defendant of the duty of care owed to the [plaintiff] 
[person injured] [person killed] in relation to the risk. 





If you find from your consideration of all the evidence 
that each of these propositions has been proved, then, us- 
ing 100% as the total combined conduct of the parties 
(negligence and assumption of risk) which contributed to 
the plaintiff's damages, you must reduce the total dam- 
ages you find to have been sustained by the plaintiff, by 
the percentage of that conduct attributable to the risk 
specifically assumed by the [person injured] [person 
killed]. The court will furnish you with a special verdict 
form for this purpose. 


NOTE ON USE 


Use WPI 13.03 (Assumption of Risk—Implied Primary) with this 
instruction. 


With this instruction, use a verdict form based on WPI 45.02 
(Special Verdict Form—Contributory Negligence—Single Defendant), 


255 


WPI 21.12 NEGLIGENCE—PROXIMATE CAUSE 


WPI 45.22 (Special Verdict Form—Personal Injury/Wrongful Death— 
Single Defendant—Contributory Negligence—No “Empty Chairs”), WPI 
45.23 (Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—Contributory Negligence—“Empty Chairs”), WPI 45.26 
(Special Verdict Form—Personal Injury/Wrongful Death—Multiple 
Defendants—Contributory Negligence—No “Empty Chairs”), or WPI 
45.27 (Special Verdict Form—Personal Injury/Wrongful Death— 
Multiple Defendants—Contributory Negligence—“Empty Chairs”). The 
verdict form will need to be modified to include assumption of risk. 


COMMENT 


See the Comment to WPI 13.03 (Assumption of Risk—Implied 
Primary). | | | 


[Current as of September 2018.] 
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WPI 21.13 


BURDEN OF PROOF ON THE ISSUES— 
ASSUMPTION OF RISK—EXPRESS 


To establish the defense that the [person injured] 
[person killed] expressly assumed the specific risk of 
harm, the defendant has the burden of proving each of the 
following propositions: 


First, that the [person injured] [person killed] had 
knowledge of the specific risk leading to the injury; 


Second, that the [person injured] [person killed] 
understood the nature of this risk; and 


Third, that the [person injured] [person killed] volunta- 
rily consented to encounter the risk by agreeing in 
advance to relieve the defendant of the duty of care 
owed to the [person injured] [person killed] in relation 
to the risk. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, then, us- 
ing 100% as the total combined conduct of the parties 
(negligence and assumption of risk) which contributed to 
the plaintiff's damages, you must reduce the total dam- 
ages you find to have been sustained by the plaintiff, by 
the percentage of that conduct attributable to the risk 
expressly assumed by the [person injured] [person killed]. 
The court will furnish you with a special verdict form for 
this purpose. 


NOTE ON USE 


Use WPI 13.04 (Assumption of Risk—Express), with this 
instruction. 


With this instruction, use a verdict form based on WPI 45.02 
(Special Verdict Form—Contributory Negligence—Single Defendant), 
WPI 45.22 (Special Verdict Form—Personal Injury/Wrongful Death— 
Single Defendant—Contributory Negligence—No “Empty Chairs”), WPI 
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45.23 (Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—Contributory Negligence—“Empty Chairs”), WPI 45.26 
(Special Verdict Form—Personal Injury/Wrongful Death—Multiple 
Defendants—Contributory Negligence—No “Empty Chairs”), or WPI 
45.27 (Special Verdict Form—Personal Injury/Wrongful Death— 
Multiple Defendants—Contributory Negligence—“Empty Chairs”). The 
verdict form will need to be modified to include assumption of risk. 


Use bracketed material as applicable. 
COMMENT 
See the Comment to WPI 13.04 (Assumption of Risk—Express). 


[Current as of September 2018. ] 
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CHAPTER 22 


BURDEN OF PROOF—RES IPSA LOQUITUR 
WPI 22.01 Res Ipsa Loquitur—Inference of Negligence 


WPI 22.01 


RES IPSA LOQUITUR—INFERENCE OF 
NEGLIGENCE 


If you find that: 


(1) the [accident] [or] [occurrence] producing the 
[injury] [damage] is of a kind that ordinarily does 
not happen in the absence of someone’s negli- 
gence; [and] 


(2) the injury was caused by an agency or instrumen- 
tality within the exclusive control of the defen- 
dant; [and] 


[(3) the injury-causing [accident] [or] [occurrence] 
was not due solely to a voluntary act or omis- 
sion of the plaintiff;] 


then, in the absence of satisfactory explanation, you may 
infer, but you are not required to infer, that the defendant 
was negligent [and that such negligence produced the 
[injury] [damage] complained of by the plaintiff]. 


NOTE ON USE 


This instruction is for use in a case in which all of the elements of 
res ipsa loquitur are supported by substantial evidence and the judge 
determines that the jury should be instructed on the inference of 
negligence. See discussion in the Comment. 


WPI 1.03 (Direct and Circumstantial Evidence) should always be 
used along with this instruction. | 
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Use bracketed material as applicable. The bracketed third element 
will rarely be used; see discussion in the Comment. 


COMMENT 


Revised instruction. The instruction was revised in 2010 to use 
language from Pacheco v. Ames, 149 Wn.2d 431, 436, 69 P.3d 324 (2003). 
The Pacheco language will be easier for lay jurors to understand. The 
revisions to the pattern instruction include adding the phrase “of a 
kind” to the first element and adding the bracketed third element. The 
third element is discussed below. 


Application. Res ipsa loquitur “the thing speaks for itself”) 
provides a permissive inference of negligence to be drawn by the fact- 
finder in certain cases. Curtis v. Lein, 169 Wn.2d 884, 889, 239 P.3d 
1078, 1081 (2010). Whether the doctrine can be used in a given case is a 
question of law. Curtis v. Lein, 169 Wn.2d at 889; Pacheco v. Ames, 149 
Wn.2d 431, 436, 69 P.38d 324 (2003). The doctrine is “ordinarily spar- 
ingly applied, ‘in peculiar and exceptional cases, and only where the 
facts and the demands of justice make its application essential.’ ” Curtis 
v. Lein, 169 Wn.2d at 889; Tinder v. Nordstrom, Inc., 84 Wn.App. 787, 
792, 929 P.2d 1209 (1997). After the judge decides the initial question of 
law, the jurors decide whether the inference should be drawn. Pacheco 
v. Ames, 149 Wn.2d at 436; Robison v. Cascade Hardwoods, Inc., 117 
Wn.App. 552, 563, 573-74, 72 P.38d 244 (2003). When each of the ele- 
ments of res ipsa loquitur is supported by substantial evidence, the 
plaintiff is entitled to an instruction on this dngttine: See Pacheco Vv. 
Ames, 149 Wn.2d at 444. | 


Elements. The functioning of the doctrine has been pee in 
these terms: 


The doctrine of res ipsa loquitur spares the plaintiff the require- 
ment of proving specific acts of negligence in cases where a plaintiff 
asserts that he or she suffered injury, the cause of which cannot be 
fully explained, and the injury is of a type that would not ordinarily 
result if the defendant were not negligent. In such cases the jury is 
permitted to infer negligence. The doctrine permits the inference of 
negligence on the basis that the evidence of the cause of the injury 
is practically accessible to the defendant but inaccessible to the 
injured person. 


Pacheco v. Ames, 149 Wn.2d at 436 (citations omitted). 


The Washington Supreme Court has ESTE Pate three essential 
elements for res ipsa loquitur to apply: | 


A plaintiff may rely upon res ipsa loquitur’s inference of negligence 
if (1) the accident or occurrence that caused the plaintiffs injury 
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would not ordinarily happen in the absence of negligence, (2) the 
instrumentality or agency that caused the plaintiffs injury was in 
the exclusive control of the defendant, and (3) the plaintiff did not 
contribute to the accident or occurrence. 


Curtis v. Lein, 169 Wn.2d at 891 (citing Pacheco v. Ames, 149 Wn.2d at 
436). 


A more detailed discussion of the doctrine and representative cases 
can be found in DeWolf & Allen, 16 Washington Practice, Tort Law and 
Practice § 2.43 (4th ed.). 


First element. The first element may be established in three 
circumstances: 


The first element is satisfied if one of three conditions is present: 
“(1) When the act causing the injury is so palpably negligent that it 
may be inferred as a matter of law, i.e., leaving foreign objects, 
sponges, scissors, etc., in the body, or amputation of a wrong 
member; (2) when the general experience and observation of 
mankind teaches that the result would not be expected without 
negligence; and (3) when proof by experts in an esoteric field cre- 
ates an inference that negligence caused the injuries.” 


Curtis v. Lein, 169 Wn.2d at 891 (citations omitted). 

Substantial evidence as to the first element may be provided by an 
expert’s testimony that the damage or injury ordinarily does not occur 
in the absence of negligence; if substantial evidence also supports the 
other two elements, then the plaintiff is entitled to a jury instruction on 
res ipsa loquitur. ZeBarth v. Swedish Hosp. Med. Ctr., 81 Wn.2d 12, 
19-22, 499 P.2d 1 (1972); Brown v. Dahl, 41 Wn.App. 565, 582-83, 705 
P.2d 781 (1985) (reversing the trial court’s refusal to instruct on res 
ipsa loquitur when all three elements were AP HT by substantial 
evidence). 


Second element. The crux of the second element is the exclusivity 
of the defendant’s control rather than the pinpointing of the precise 
agency or instrumentality involved. Restatement (Second) of Torts 
§ 328D (1965). In some cases, the instrumentality is clear, as with the 
collapsing dock in Curtis or the oral surgeon’s drilling on the wrong side 
in Pacheco. In other cases, the nature of the instrumentality is less 
clear, but the defendant’s exclusive control is clear. Horner v. N. Pac. 
Beneficial Ass’n Hosps., Inc., 62 Wn.2d 351, 360, 382 P.2d 518 (1963) 
(res ipsa loquitur applicable when hospital employed surgical team and 
patient awakened from abdominal surgery with paralyzed arm.) 


Exclusive control includes situations when the defendant has the 
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right of control, as in a principal-agent relationship, or a non-delegable 
duty, as well as when the defendant has actual physical control of the 
agency or instrumentality. Hogland v. Klein, 49 Wn.2d 216, 219, 298 
P.2d 1099 (1956) (“Legal control or responsibility for the proper and ef- 
ficient functioning of the instrumentality which caused the injury and a 
superior, if not exclusive, position for knowing or obtaining knowledge 
of the facts which caused the injury provide a sufficient basis for ap- 
plication of the doctrine.”); Horner v. N. Pac. Beneficial Ass’n Hosps., 
Inc., 62 Wn.2d 351, 382 P.2d 518 (1963). 


“However, exclusive control is not established merely by showing 
that the defendant has a superior ability to investigate and possibly 
determine causation.” Tinder v. Nordstrom, Inc., 84 Wn.App. 787, 795, 
929 P.2d 1209 (1997). When there is shared responsibility for a task, 
there can be shared “exclusive control.” See Ripley v. Lanzer, 152 
Wn.App. 296, 319-23, 215 P.38d 1020 (2009) (because operating room 
nurses and surgeons share responsibility for condition and location of 
the surgical instruments before and after they are used, “control” ele- 
ment may be satisfied as to both defendant surgeon and defendant 
hospital for piece of broken scalpel left in patient after surgery). 


The issue may arise as to whether res ipsa loquitur applies when 
one of several independent defendants must have had exclusive control 
of the instrumentality at the time of the occurrence, but plaintiff cannot 
prove which one. The courts are split on whether the doctrine can apply 
in this circumstance. Prosser and Keeton on Torts, at 251 (5th ed. 1984). 
Courts that have allowed res ipsa loquitur in this circumstance have 
done so primarily in the setting of a surgical operation under anesthesia. 
The rationale is that the defendants are the only ones in a position to 
know what happened when the plaintiff is under anesthesia, and they 
are unlikely to come forward and testify as to which health care provider 
made the mistake. See Ybarra v. Spangard, 25 Cal.2d 486, 490, 154 
P.2d 687 (1944). No Washington case has directly decided this issue. 


Third element. The WPI Committee added the third element 
because the element is routinely included in case law statements of the 
elements. The element appears in brackets, however, because it will 
rarely be needed in a jury instruction. Several reasons underscore this 
point. “[T]he advent of comparative fault should logically eliminate the 
element of the absence of the plaintiff's contribution to the accident 
from the doctrine, unless the plaintiffs negligence appears to be the 
sole proximate cause of the event.” Tinder v. Nordstrom, Inc., 84 
Wn.App. 787, 795 n.23, 929 P.2d 1209 (1997) (citing Prosser & Keaton 
on Torts, at 254 (5th ed. 1984)). Thus, the third element is often merged 
into the second. Tinder v. Nordstrom, Inc., 84 Wn.App. at 795; Marshall 
v. Western Airlines, 62 Wn.App. 251, 261, 813 P.2d 1269 (1991). See 
also DeWolf & Allen, 16 Washington Practice § 2.4 at n.25 (“so long as 
the plaintiffs fault does not affect the inference that the accident was 
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probably caused (in part) by the defendant’s negligence, this third ele- 
ment should be disregarded”). 


In some cases, the third element is not needed in light of the 
instruction’s subsequent phrase “in the absence of satisfactory 
explanation.” Finally, the third element is not needed unless it involves 
a material issue of fact that requires the jury’ consideration. Most 
jurisdictions that have considered this issue have modified the third el- 
ement by adopting the view that under the principles of comparative 
negligence, a plaintiffs contributory negligence does not bar reliance on 
the doctrine of res ipsa loquitur. See Emerick v. Raleigh Hills Hosp. 
(1982) 133 Cal.App.3d 575, 585-86, 184 Cal.Rptr. 92; Terrell v. Lincoln 
Motel, Inc., 183 N.J.Super. 55, 60-61, 443 A.2d 236, 239 (1982): Cramer 
v. Mengerhausen, 275 Or. 223, 228-29, 550 P.2d 740, 744 (1976). 


Evidence of other possible explanations. When the defendant 
presents strong evidence of alternative non-negligent explanations for 
the occurrence, the plaintiff may still be entitled to an instruction on 
res ipsa loquitur. The Supreme Court in Curtis held: 


The fact that the defendant may offer reasons other than negligence 
for the accident or occurrence merely presents to the jury alterna- 
tives that negate the strength of the inference of negligence res ipsa 
loquitur provides. The trial court therefore erred when it concluded 
that res ipsa loquitur was inapplicable as a matter of law due to 
the possibility that reasons other than negligence accounted for the 
dock’s collapse. 


Curtis v. Lein, 169 Wn.2d 884, 895, 239 P.3d 1078, 1084 (2010). Accord, 
Pacheco v. Ames, 149 Wn.2d 431, 440, 69 P.3d 324 (2003): 


In particular, a res ipsa loquitur instruction should not be denied to 
a plaintiff when all of the elements for application of the doctrine 
are present although there is evidence offered to explain the 
incident. Even when the defendant offers weighty, competent and 
exculpatory evidence in defense, the doctrine may apply. (Citations 
omitted). 


Evolution of the doctrine in the courts. The doctrine of res ipsa 
loquitur by its nature changes in its application over time as our scien- 
tific understanding of how things happen advances. An occurrence that 
might have been presumed to be due to negligence years ago may be 
explained today as caused by non-negligent factors. On the other hand, 
accidents or occurrences that were difficult to prevent years ago may be 
entirely preventable today absent negligence. This requires the trial 
court to look at cases individually and in the context of current 
knowledge. 
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CHAPTER 23 


ADMITTED LIABILITY 


WPI 23.01 Admitted Liability or Directed Verdict—Issues and 
Burden of Proof 

WPI 23.02 Admitted Liability or Directed Verdict—Contributory 
Negligence—Issues and Burden of Proof 


WPI 23.01 


ADMITTED LIABILITY OR DIRECTED VERDICT— 
ISSUES AND BURDEN OF PROOF 


You do not need to decide whether the defendant was 
negligent. The defendant’s negligence has already been 
established. You are to decide what [injuries] [damages] [, 
if any,] to plaintiff were proximately caused by the 
defendant’s negligence and what amount [, if any,] plaintiff 
should recover. The plaintiff has the burden of proof on 
these issues. 


NOTE ON USE 


Use this instruction to set forth the issues and burden of proof in a 
case in which there is no issue of contributory negligence and liability is 
either admitted or directed. Also use WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of the Evidence), and one of the proximate cause 
instructions from WPI Chapter 15. Use bracketed material as applicable. 


The pattern instruction is drafted for the most common scenarios. 
It will need to be modified in cases that involve a type of fault other 
than negligence and in cases for which admitted or directed liability ap- 
plies to the contributory negligence claim, not the original negligence 
claim. 


In some cases, the first paragraph may need to be modified to 
specify the particular acts that have been established as constituting 
negligence. | 


See WPI Chapter 45 (Forms of Verdicts) for the appropriate verdict 
form. 
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ADMITTED LIABILITY WPI 23.02 
WPI 23.02 


ADMITTED LIABILITY OR DIRECTED VERDICT— 
CONTRIBUTORY NEGLIGENCE—ISSUES AND 
BURDEN OF PROOF 


You do not need to decide whether the defendant was 
negligent. The defendant’s negligence has already been 
established. [Accordingly, the answer(s) to question(s) «au 
in appropriate numbers) In the special verdict form furnished to 
you, [is] [are] “yes,” and [that answer has] [those answers 
have] been filled in for you on the verdict form.] You are 
to decide what [injuries] [damages] [, if any,] to plaintiff 
were proximately caused by the defendant’s negligence 
and what amount [, if any,] plaintiff should recover. The 
plaintiff has the burden of proof on these issues. 


[The defendant’s claim of contributory negligence is 
an independent claim. On that claim, you are to decide 
whether the plaintiff was negligent in one of the ways 
claimed and whether the plaintiff's negligence was a 
proximate cause of his or her own injury or damage. The 
defendant has the burden of proof on these issues.] 


NOTE ON USE 


Use this instruction instead of WPI 21.03 (Burden of Proof on the 
Issues—No Counterclaim), and WPI 21.04 (Burden of Proof on the Is- 
sues—Counterclaim), to set out the issues and burden of proof in a case 
in which the defendant’s liability is admitted or directed, but the 
defendant also has a claim for contributory negligence that still involves 
jury issues. 


The pattern instruction is drafted for the most common scenarios. 
It will need to be modified in cases that involve a type of fault other 
than negligence and in cases for which admitted or directed liability ap- 
plies to the contributory negligence claim, not the original negligence 
claim. 


In some cases, the first paragraph may need to be modified to 
specify the particular acts that have been established as constituting 
negligence. 
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Use WPI 21.01 (Meaning of Burden of Proof—Preponderance of the 
Evidence) with this instruction. 


Use bracketed material as applicable. The bracketed material relat- 
ing to questions in the special verdict form is not appropriate if general 
verdict forms are used. The last bracketed paragraph is to be used as 
appropriate if there is a counterclaim and one of the claims is still in 
issue. 


If the bracketed sentence relating to the special verdict form is 
used, insert the appropriate number of the special verdict form question 
relating to the negligence of the appropriate party and fill in the answer 
“yes” on the verdict form. If there is no issue as to proximate cause, also 
insert the number of the proximate cause question in this instruction 
and fill in the answer “yes” on the verdict form. If a special verdict form 
is used, an alternative procedure is to change the questions on the 
special verdict form instead of filling in some of its answers. 


If negligence is admitted or determined as a matter of law, and 
there is still an issue of proximate cause, use one of the proximate 
cause instructions from WPI Chapter 15 with this instruction. 


[Current as of September 2018.] 
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CHAPTER 24 


-PRE SUMPTION S 


WPI 24.01 Presumptions—Conclusive 

WPI 24.02 Presumptions—Rebuttable Mandatory2-Which Only 
Affect the Burden of Going Forward With the Evidence 
(When Basic Facts Constitute a per Question, But Not 
the Presumed Fact) 

WPI 24.03 Presumptions—Rebuttable Mandator}—Which Only 
Affect the Burden of Going Forward With the Evidence 
(When Presumed Fact Constitutes a Jury Question) 

WPI 24.04 Presumptions—Rebuttable Mandatory—Which Affect the 
Burden of Proof (When Basic Facts Constitute a Jury 
Question, But Not the Presumed Fact) 

WPI 24.05 Presumptions—Rebuttable Mandatory—Which Affect the 
Burden of Proof (When Presumed Fact Constitutes a 
Jury Question) 


WPI 24.01 
PRESUMPTIONS—CONCLUSIVE 


if you find (insert the basic facts, as for example, that the child is under six 
years of age), then you must find (insert the presumed fact, as for example, for 
the child on the issue of contributory negligence). 


NOTE ON USE 


This instruction should be used only when the basic facts of a 
conclusive presumption are in issue, such as the age of a child. If there 
is no dispute as to the basic facts of a conclusive presumption, no 
instruction on the presumption is required because the point will be 
adequately covered in instructions on the law of the case. 


COMMENT 


Examples of cases recognizing conclusive presumptions include: 
Carey v. Reeve, 56 Wn.App. 18, 24 n.3, 781 P.2d 904 (1989) (conclusive 
presumption that child under age six is incapable of intending to harm 
others); Chapman v. Crawford, 38 Wn.App. 301, 685 P.2d 1104 (1984) 
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(conclusive presumption that child under age six is incapable of 
negligence), reversed on other grounds 104 Wn.2d 241, 704 P.2d 1181 
(1985); Peters v. Skalman, 27 Wn.App. 247, 617 P.2d 448 (1980) 
(conclusive presumption that one spouse cannot adversely possess com- 
munity property). See also Tegland, 5 Washington Practice, Evidence 
Law and Practice § 301.9 (6th ed.). 


The text of this instruction is identical to WPI 24.02 (Presump- 
tions—Rebuttable Mandatory—Which Only Affect the Burden of Going 
Forward with the Evidence (When Basic Facts Constitute a Jury Ques- 
tion, But Not The Presumed Fact)), and WPI 24.04 (Presumptions— 
Rebuttable Mandatory—Which Affect the Burden of Proof (When Basic 
Facts Constitute a Jury Question, But Not Presumed Fact)). These 
instructions are set forth separately for convenience in deciding when to 
use them. The title, Note on Use, and Comment to each instruction 
indicate the circumstances when the instruction is appropriate. 


[Current as of September 2018./ 
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WPI 24.02 


PRESUMPTIONS—REBUTTABLE MANDATORY— 
WHICH ONLY AFFECT THE BURDEN OF GOING 
FORWARD WITH THE EVIDENCE (WHEN BASIC 
FACTS CONSTITUTE A JURY QUESTION, BUT NOT 
THE PRESUMED FACT) 


If you find (insert the basic facts) then you must find (insert the 


presumed fact), 


NOTE ON USE 


This instruction should be given only when the basic facts, but not 
the presumed fact, constitute a jury question. If the court can rule as a 
matter of law that the basic facts do exist, then it must also rule as a 
matter of law that the presumed fact exists, unless there is a contest on 
the presumed fact that raises a jury question. If the court rules as a 
matter of law on both the basic facts and the presumed fact, then no 
instruction on the presumption is necessary, because the point will be 
adequately covered in instructions on the law of the case. 


COMMENT 


For a discussion of presumptions that shift the burden of producing 
evidence rather than the burden of proof (known as “Thayer” presump- 
tions or “bursting bubble” presumptions), see generally Tegland, 5 
Washington Practice, Evidence Law and Practice §§ 301.13, 301.14 (6th 
ed.). 


The text of this instruction is identical to WPI 24.01 (Presump- 
tions—Conclusive), and WPI 24.04 (Presumptions—Rebuttable Manda- 
tory—Which Affect the Burden of Proof (When Basic Facts Constitute a 
Jury Question, But Not Presumed Fact)). These instructions are set 
forth separately for convenience in deciding when to use them. The 
title, Note on Use and Comment to each instruction indicate the circum- 
stances in which the instruction is appropriate. 


[Current as of September 2018./ 
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WPI 24.03 


PRESUMPTIONS—REBUTTABLE MANDATORY— 
WHICH ONLY AFFECT THE BURDEN OF GOING 
~ FORWARD WITH THE EVIDENCE (WHEN 
PRESUMED FACT CONSTITUTES A JURY 
QUESTION) 


[lf you find] [Because] (insert the basic facts), the law pre- 
SUMES (insert the presumed fact), and you are bound by that 
presumption unless you find that (insert the contrary of the 


presumption), 


NOTE ON USE 


This instruction is proper only for rebuttable mandatory presump- 
tions that affect the burden of going forward with the evidence when 
the presumed fact has been challenged and it constitutes a jury 
question, It should therefore not be given if the court can rule, as a mat- 
ter of law, either way on the presumed fact. The standard used by the 
trial court to determine, as a matter of law, a question of fact in such a 
case is the same as if the presumption, as a rule of law, was never 
involved, i.e., it is proper only if the evidence, and permissible infer- 
ences therefrom, viewed most favorably to the litigant against whom 
the determination is directed leaves no room for disagreement thereon 
among reasonable persons. ) 


The bracketed phrase “if you find” should be used if the basic facts 
are also ajury question. The bracketed word “because” should be used if 
the basic facts are admitted or can otherwise be determined to exist as 
a matter of law. This instruction should ordinarily not be given if the 
presumption operates against the party who already has the burden of 
proof, such as the presumption of due care when the issue is soptribut 
tory negligence. 


COMMENT |. 


This instruction is designed for a case in which the presumption 
involved is a Thayer or “bursting bubble” presumption, and the 
presumed facts have been met by contrary evidence of the opponent suf- 
ficient to raise a jury question. In the pristine version of the “bursting 
bubble” theory, any contrary evidence believed or not believed, destroys 
the presumption. There is no indication in the Washington opinions 
that this strict view of the “bursting bubble” theory has been adopted. A 


272, 


PRESUMPTIONS : WPI 24.03 


less strict view is that the bubble is burst by contradictory evidence 
_ introduced by the opponent if the jury could reasonably believe such 
evidence. This less strict view is incorporated in the instruction. If the 
presumption is in this way destroyed, no presumption instruction should 
be given. Washington authority on this type of presumption is not 
extensive. See Comment to WPI 24.02 (Presumptions—Rebuttable 
Mandatory—Which Only Affect the Burden of Going Forward with the 
Evidence (When Basic Facts Constitute A Jury Question, But Not 
Presumed Fact)). 


Washington cases appear to hold that some presumptions when 
challenged by contrary evidence disappear from the case and the party 
relying on the presumption must carry on without it. Chaloupka v. Cyr, 
63 Wn.2d 463, 387 P.2d 740 (1963) (bailment); Sprague v. Snug Harbor 
Marina, 13 Wn.App. 246, 534 P.2d 583 (1975) (presumption of 
unseaworthiness from unexplained sinking of vessel); Tire Towne v. G 
& L Serv. Co., 10 Wn.App. 184, 518 P.2d 240 (1973) (presumption of 
ownership arising from possession). The Court of Appeals has noted 
that: 


A presumption is not evidence and its efficacy is lost when the 
other party adduces credible evidence to the contrary. Presump- 
tions are the “bats of the law, flitting in the twilight but disappear- 
ing in the sunshine of actual facts.” The sole purpose of a presump- 
tion is to establish which party has the burden of going forward 
with evidence on an issue. 


In re Indian Trail Trunk Sewer Sys., 35 Wn.App. 840, 843, 670 P.2d 
675 (1983) (citations omitted). If the presumption is identified as being 
of this type, it may be that no instruction should be given, except when 
the basic facts are controverted in a way that presents a jury question. 


In other cases, the presumption may be of a type that, if the 
presumed fact is challenged by contrary evidence, is still passed to the 
jury to decide whether the challenge to the presumed fact is effective. 
See, e.g., Burrier v. Mutual Life Ins. Co., 68 Wn.2d 266, 272, 387 P.2d 
58 (1963) (presumption against suicide); Nelson v. Schubert, 98 Wn.App. 
754, 763, 994 P.2d 225 (2000) (presumption of death after person’s 
seven-year absence); Luna de la Peunte v. Seattle Times Co., 186 Wash. 
618, 628, 59 P.2d 753 (1936) (presumption of plaintiffs good character 
in defamation action). 


Some presumptions are rebutted only if the contrary evidence is 
clear and convincing. See Malotte v. Gorton, 75 Wn.2d 306, 450 P.2d 
820 (1969) (presumption that obligation incurred by spouse is com- 
munity obligation); Grannum v. Berard, 70 Wn.2d 304, 422 P.2d 812 
(1967) (so-called presumption of sanity and competency; presumption 
not overcome); In re Meagher’s Estate, 60 Wn.2d 691, 375 P.2d 148 
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(1962) (presumption that, when will is rational on its face and executed 
in legal form, testator had testamentary capacity); Chesterfield v. Nash, 
96 Wn.App. 108, 109-10, 978 P.2d 551 (1999) (presumption that prop- 
erty is jointly owned when acquired during meretricious relationship), 
reversed on other grounds, In re Marriage of Pennington, 142 Wn.2d 
592, 14 P.38d 764 (2000). ; 


The specific statement of the test of effective rebuttal evidence may 
vary somewhat. For example, Wakefield v. Wakefield, 59 Wn.2d 550, 
368 P.2d 909 (1962) (presumption of gift only overcome by certain, defi- 
nite, reliable and convincing evidence; presumption held rebutted). At 
times, the test goes beyond verbal variations. The presumption of a 
child’s legitimacy closely approaches a conclusive presumption; the 
presumption can be overcome only by “evidence so strong and irresist- 
ible that no other conclusion can be made.” Stone v. Stone, 76 Wn.2d 
586, 588, 458 P.2d 183 (1969). 


There are case-law indications, although poorly communicated and 
badly intermixed with affirmative defense concepts, that some presump- 
tions are rebutted by a preponderance of challenging evidence. See, e.g., 
Trotland v. New England Mut. Life Ins. Co., 1 Wn.App. 303, 304-05, 
462 P.2d 244 (1969) (presumption against suicide); Selover v. Aetna Life 
Ins. Co., 180 Wash. 236, 38 P.2d 1059 (1934) (same). 


For other presumptions, the quantum of evidence required to rebut 
the presumption is unclear, but there are nonetheless indications that 
the jury may determine whether the presumption is rebutted. Burrier v. 
Mut. Life Ins. Co., 63 Wn.2d 266, 281, 387 P.2d 58 (1963) (presumption 
against suicide; “the jury are the final arbiters”); Luna de la Peunte v. 
Seattle Times Co., 186 Wash. 618, 628, 59 P.2d 753 (1936) (“the court 
very properly left it to the jury’); Nelson v. Schubert, 98 Wn.App. 754, 
763, 994 P.2d 225 (2000) (presumption of death after person’s seven- 
year absence; “jurors are the final arbiters”); Trotland v. New England 
Mut. Life Ins. Co., 1 Wn. App. 303, 304-05, 462 P.2d 244 (1969) 
(presumption against suicide; rebuttal by a preponderance held suf- 
ficient; no indication of a lesser test). 


An analysis that would separately consider the effect of a presump- 
tion directed against the party having the burden of proof is generally 
disfavored by the Washington courts. It is thought that so considering 
the presumption places a double burden on the party who already has 
the burden of proof. Peacock v. Piper, 81 Wn.2d 731, 735, 504 P.2d 1124 
(1973) (refusal to recognize presumption that physician properly applied 
degree of skill and learning required of physicians, giving double burden 
as one reason for refusal); Graving v. Dorn, 63 Wn.2d 236, 241, 386 
P.2d 621 (1963) (refusal to adopt rebuttable presumption of capacity of 
a minor between ages of 6 and 14 years, giving double burden as one 
reason for refusal); Mills v. Pacific County, 48 Wn.2d 211, 216-17, 292 
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P.2d 362 (1956); Hutton v. Martin, 41 Wn.2d 780, 787-88, 252 P.2d 581 
(1953) (abolishing presumption of due care when there is an issue of 
contributory negligence); Lappin v. Lucurell, 18 Wn.App. 277, 534 P.2d 
1038 (1975) (refusal to adopt presumption of gift from transfer of prop- 
erty by uncle to niece, giving double burden as one reason for refusal). 


[Current as of September 2018.] 
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WPI 24.04 


PRESUMPTIONS—REBUTTABLE MANDATORY— 
WHICH AFFECT THE BURDEN OF PROOF (WHEN 
BASIC FACTS CONSTITUTE A JURY QUESTION, 
BUT NOT THE PRESUMED FACT) 


If you find (insert the basic facts) then you must find (insert the 


presumed fact), 


NOTE ON USE 


This instruction should be given only when the basic facts, but not 
the presumed fact, constitute a jury question. If the court can rule as a 
matter of law that the basic facts do exist, then it must also rule as a 
matter of law that the presumed fact exists, unless there is a contest on 
the presumed fact that raises a jury question. If the court rules as a 
matter of law on both the basic facts and the presumed fact, then no 
instruction on the presumption is necessary, because the point will be 
adequately covered in instructions on the law of the case. 


COMMENT 


The text of this instruction is identical to WPI 24.01 (Presump- 
tions—Conclusive) and WPI 24.02 (Presumptions—Rebuttable Manda- 
tory—Which Only Affect the Burden of Going Forward with the Evi- 
dence (When Basic Facts Constitute A Jury Question, But Not The 
Presumed Fact)). These instructions are set forth separately for conve- 
nience in deciding when to use them. The title, Note on Use, and Com- 
ment to each instruction indicate the circumstances when the instruc- 
tion is appropriate. 


For citations to examples of presumptions that affect the burden of 
proof, see the Comment to WPI 24.05 (Presumptions—Rebuttable 
Mandatory—Which Affect the Burden of Proof (When Presumed Fact 
Constitutes a Jury Question)), See also Tegland, 5 Washington Practice, 
Evidence Law and Practice § 301.15 (6th ed.). 


[Current as of September 2018.] 
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WPI 24.05 


PRESUMPTIONS—REBUTTABLE MANDATORY— 
WHICH AFFECT THE BURDEN OF PROOF (WHEN 
PRESUMED FACT CONSTITUTES A JURY 

QUESTION) } 


[If you find] [Because] (insert the basic facts) the law pre- 
SUMES (insert the presumed fact) aNd you are bound by that 
presumption unless you find [by a preponderance of the 
evidence] [by clear, cogent, and convincing evidence] that 


(insert the contrary of presumption). 
NOTE ON USE 


This instruction is proper only for rebuttable mandatory presump- 
tions that affect the burden of proof, when the presumed fact has been 
challenged and constitutes a jury question. It should therefore not be 
given if the court can rule on the presumed fact or facts as a matter of 
law. The bracketed phrase “if you find” should be used if the basic facts 
are also a jury question. The bracketed word “because” should be used if 
the basic facts are admitted or can otherwise be determined to exist as 
a matter of law. In applying this instruction, the user should pick out 
the appropriate burden of proof necessary to rebut the presumption and 
then give a definition of that burden. See WPI Chapter 21 (Burden of 
Proof) for appropriate definitions. 


An example of the use of this instruction is as follows: 


If you find that deceased died of a gunshot wound, the law 
presumes that his death was not suicidal (or was accidental), and 
you are bound by that presumption unless you find by a preponder- 
ance of the evidence that his death was suicidal. 


COMMENT 


For a collection of Washington cases identifying presumptions that 
shift the burden of proof, see Tegland, 5 Washington Practice, Evidence 
Law and Practice §§ 301.15, 301.16 (6th ed.). Presumptions that must 
be overcome by “clear and convincing” evidence or “clear, cogent, and 
convincing” evidence shift the burden of proof upon the presumed fact. 
See Tegland, supra (setting forth examples of such presumptions). For a 
discussion of presumptions that are difficult to classify, see the Com- 
ment to WPI 24.03 (Presumptions—Rebuttable Mandatory—Which Only 
Affect the Burden of Going Forward with the Evidence (When Presumed 
Fact Constitutes a Jury Question)). 
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The opinion in Burrier v. Mutual. Life Ins. Co., 63 Wn.2d 266, 275, 
387 P.2d 58 (1963), could be read to say that the reluctance of the court 
to create a double burden by giving effect to a presumption directed 
against the party who has the burden of proof does not apply to the 
presumption against suicide. However, the trend seems to be against 
such double burdens. See the Comment to. WPI 24.03 (Presumptions— 
Rebuttable Mandatory—Which Only Affect the Burden of Going 
Forward with the Evidence (When Presumed Fact Constitutes a Jury 
Question)). 


[Current as of September 2018.] 
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PART IV 
DAMAGES 


CHAPTER 30 PERSONAL AND PROPERTY DAMAGES 


CHAPTER 31 DAMAGES—WRONGFUL DEATH AND 


SURVIVAL ACTIONS 


CHAPTER 32 DAMAGES—INJURY TO SPOUSE, 
DOMESTIC PARTNER, PARENT, OR CHILD 


CHAPTER 33 DAMAGES—MITIGATION—AVOIDABLE 


CONSEQUENCES 


CHAPTER 34 DAMAGES—FUTURE—MORTALITY 


TABLES 


CHAPTER 35 EXEMPLARY DAMAGES 


CHAPTER 30 


PERSONAL AND PROPERTY DAMAGES 


WPI 30.00 
WPI 30.01 
WPI 30.01.01 


WPI 30.01.02 
WPI 30.01.03 
WPI 30.01.04 
WPI 30.02 

WPI 30.02.01 


WPI 30.03 
WPI 30.03.01 


WPI 30.04 


Introduction 

[Reserved] 

Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence 

Economic Damages—Definition 

Noneconomic Damages—Definition 

Future Damages—Definition 

[Reserved] 

Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence—No 
Counterclaim 

[Reserved] 

Measure of Economic and Noneconomic Damages— 
Personal Injury—Counterclaim 

Measure of Damages—Elements of Damages—Nature 
and Extent of Injury 
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WPI 30.05 


WPI 30.06 


WPI 30.07 
WPI 30.07.01 


WPI 30.07.02 


WPI 30.08 
WPI 30.08.01 


WPI 30.08.02 


WPI 30.09 
WPI 30.09.01 


WPI 30.09.02 


WPI 30.10 
WPI 30.11 
WPI 30.12 


WPI 30.13 
WPI 30.14 
WPI 30.15 
WPI 30.16 


WPI 30.17 
WPI 30.18 
WPI 30.18.01 


NEGLIGENCE—PROXIMATE CAUSE 


Measure of Damages—Elements of Noneconomic 
Damages—Disability, Disfigurement, and Loss of 
Enjoyment of Life 

Measure of Damages—Elements of Noneconomic 
Damages—Pain and Suffering, Etc.—Past and Future 

[Reserved] 

Measure of Economic Damages—Elements of Past 
Damages—Medical Expenses 

Measure of Economic Damages—Elements of Future 
Damages—Medical Expenses 

[Reserved] : 

Measure of Economic Damages—Elements of Past 
Damages—Loss of Earnings—Adult Plaintiff, 
Emancipated Minor, or Minor Whose Parent Has 
Waived Wage Claim 

Measure of Economic Damages—Elements of Future 
Damages—Loss of Earnings—Adult Plaintiff, 
Emancipated Minor, or Minor Whose Parent Has 
Waived Wage Claim 

[Reserved] 

Measure of Economic Damages—Elements of Past 
Damages—Domestic Services/Nonmedical Expenses 

Measure of Economic Damages—Elements of Future 
Damages—Domestic Services/Nonmedical Expenses 

Measure of Damages—Damage to Personal Property— 
Repairs and Depreciation or Difference in Value 
Before and After Damage 

Measure of Damages—Damage to Personal Property— 
Repairs or Difference in Value Before and After 
Damage 

Measure of Damages—Damage to Personal Property— 
Cost of Repairs and Depreciation of Repaired 
Property 

Measure of Damages—-Damage to Personal 
Property—Repairs 

Measure of Damages—Damage to Personal Property— 
Difference in Value Before and After Damage ) 

Measure of Damages—-Damage to Personal Property— 
Value Before Damage—No Salvage 

Measure of Damages—Damage to Personal Property— 
Loss of Use 

Aggravation of Pre-Existing Condition 

Previous Infirm Condition 

Particular Susceptibility 
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WPI 30.00 
INTRODUCTION 


RCW 4.56.250(1) defines economic and noneconomic damages in ac- 
tions for personal injury or death. Economic damages are “objectively 
verifiable monetary losses, including medical expenses, loss of earnings, 
burial costs, loss of use of property, cost of replacement or repair, cost of 
obtaining substitute domestic services, loss of employment, and loss. of 
business or employment opportunities.” RCW 4.56.250(1)(a). Noneco- 
nomic damages are “subjective, nonmonetary losses, including, but not 
limited to pain, suffering, inconvenience, mental anguish, disability or 
disfigurement incurred by the injured party, emotional distress, loss of 
society and companionship, loss of consortium, injury to reputation and 
humiliation, and destruction of the parent-child relationship.” RCW 
4.56.250(1)(b). 


Although the 1986 Tort Reform Act originally capped the amount of 
noneconomic damages that may be recovered pursuant to a formula 
based on a percentage of the average annual wage and the life expec- 
tancy of the person incurring the damages, this cap was later struck 
down as unconstitutional in Sofie v. Fibreboard Corp., 112 Wn.2d 636, 
771 P.2d 711, 780 P.2d 260 (1989) (interpreting the constitutional right 
to a jury trial). 


[Current as of September 2018.] 
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WPI 30.01 
[RESERVED] 
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WPI 30.01.01 


MEASURE OF ECONOMIC AND NONECONOMIC 
DAMAGES—PERSONAL INJURY—NO 
CONTRIBUTORY NEGLIGENCE 


It is the duty of the court to instruct you as to the 
measure of damages. [By instructing you on damages the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate the plaintiff for such damages as you 
find were proximately caused by the negligence of the 
defendant. 


[If you find for the plaintiff] [your verdict must include 
the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition] you should consider the following past 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.01, 30.08.01, 30.09.01, and WPI 30.10 through 
30.16) 


In addition you should consider the following future 
economic damages elements: 


(here insert appropriate elaments from among phrases 
WPI 30.07.02, 30.08.02, and 30.09.02) 


In addition you should consider the following noneco- 
nomic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.04 through 30.06) 
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The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic. damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence In the case, and iby these 
instructions. 


..NOTE ON USE 


See WPI Chapter 45 (Forms of Verdicts) for the appropriate verdict 
forms to be used with this instruction. 


Use this instruction if there is no counterclaim and no issue of con- 
tributory negligence. Use WPI 30.02.01 (Measure of Economic and 
Noneconomic Damages—Personal Injury—Contributory Negligence—No 
Counterclaim) if there is an issue of contributory negligence. 


Complete this instruction by inserting the appropriate elements of 
damages as directed in the instruction. The phrases. inserted should 
reflect those elements of damages relevant to the action. | 


Delete the first two bracketed phrases of this instruction if there is 
a directed verdict or admitted liability. Use the third bracketed phrase 
if there are undisputed items of damages. If any of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


In a case involving wanton misconduct, gross negligence, outra- 
geous conduct, strict liability, or nuisance, substitute the particular 
term or term “wrongful conduct” for “negligence.” 


If a cross-claim or third-party claim is asserted, the text of the 
instruction must be modified or WPI 41.05 (Counterclaim—Cross- 
Claim—Third-Party Claim) must be used, or both. 

COMMENT 


RCW 4.56.250, 
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Undisputed damages. In response to case law, the instruction 
states that jurors “must include” (rather than “should include”) 
undisputed damages in their verdict. See Nichols v. Lackie, 58 Wn.App. 
904, 907, 795 P.2d 722 (1990) Gury failed to award the correct amount 
for undisputed special damages that were set forth in a damage instruc- 
tion stating that the verdict “should include” designated special damage 
amounts). Jurors do not have discretion with respect to these items. 
Hawkins vy. Marshall, 92 Wn.App. 38, 45, 962 P.2d 834 (1998); Nichols 
v. Lackie, 58 Wn.App. at 907. 


Apportioning damages. The burden of proving the apportion- 
ment of damages between two negligent defendants rests with the 
defendants: “[O]nce a plaintiff has proved that each successive negligent 
defendant has caused some damage, the burden of proving allocation of 
those damages among themselves is upon the defendants; if the jury 
find[s] that the harm is indivisible, then the defendants are jointly and 
severally liable for the entire harm.” Cox v. Spangler, 141 Wn.2d 431, 
443, 5 P.38d 1265 (2000); Phennah v. Whalen, 28 Wn.App. 19, 29, 621 
P.2d 1304 (1980). For further discussion of apportioning damages, see 
WPI 41.04 (Fault to Be Apportioned). 


Married co-plaintiffs. If there is a claim of injury by a married 
person, and the other spouse is joined as a plaintiff, the damage instruc- 
tion and verdict forms should address the problem raised by Brown v. 
Brown, 100 Wn.2d 729, 675 P.2d 1207 (1984). Brown holds that recovery 
for an injury to a married person is the separate property of the injured 
spouse, except to the extent that the recovery compensates for lost 
wages that would have been community property, or an injury-related 
expense incurred. Brown v. Brown, 100 Wn.2d at 730. Brown overruled 
the former case law that an injury recovery by a spouse is community 
property. Brown v. Brown, 100 Wn.2d at 739. In order to properly reflect 
the law, the judgment for a particular item of tort recovery should be 
entered in favor of the spouse who owns that item of recovery or in 
favor of both as the case may be. Use of WPI 45.01 (General Verdict 
Forms—Single Plaintiff and Defendant) as though the marital com- 
munity were a single plaintiff will no longer be sufficient. It may be nec- — 
essary to set forth in WPI 30.01.01 the items of damage claimed by each 
spouse. The verdict form should direct the jury to make separate awards 
for the different items of damage involved so 0 that proper judgments 
may be entered: 


[Current as of September 2018.] 
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WPI 30.01.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 30.01.02 
ECONOMIC DAMAGES—DEFINITION | 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as “objectively verifiable 
monetary losses, including medical expenses, loss of earnings, burial 
costs, loss of use of property, cost of replacement or repair, cost of obtain- 
ing substitute domestic services, loss of employment and loss of busi- 
ness or employment opportunities.” 


The WPI Committee chose not to define economic damages for the 
jury. The WPI Committee believes a separate definition is not necessary 
because economic damages are defined by example in the general 
instructions on the measure of economic and noneconomic damages. See 
WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence), WPI 30.02.01 (Measure 
of Economic and Noneconomic Damages—Personal Injury—Contribu- 
tory Negligence—No Counterclaim), and WPI 30.03.01 (Measure of Eco- 
nomic and: Noneconomic Damages—Personal Injury—Counterclaim). 
The approach of not defining economic damages also eliminates specula- 
tion about the meaning of the term “objectively verifiable,” which is not 
defined by the statute. 


If it is necessary to define economic damages for the jury, a possible 
definition, which avoids the use of “objectively verifiable,” would be: 
“Economic damages are monetary losses that are reasonably capable of 
being verified.” | | 


Whether monetary losses: other than those listed in RCW 
4.56.250(1)(a) may be considered in awarding economic damages has 
not yet been conclusively determined. The statute, however, uses the 
word “including” in the definition of “economic damages” (see quotation 
from the statute above), suggesting a legislative intent that the list of 
items not be considered exclusive. The WPI Committee interprets the 
statute as meaning that objectively verifiable monetary losses other 
than those listed may still qualify as economic damages, especially if 
the law allowed these losses as damages prior to the adoption of the 
statute. For this reason, a number of the other instructions in this 
chapter include elements of economic damage that are not expressly 
listed in RCW 4.56.250(1)(a). See WPI 30.08.01 (Measure of Economic 
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Damages—Elements of Past Damages—Loss of Earnings—Adult 
Plaintiff, Emancipated Minor, or Minor Whose Parent Has Waived 
Wage Claim) and WPI 30.08.02 (Measure of Economic Damages—Ele- 
ments of Future Damages—Loss of Earnings—Adult Plaintiff, Emanci- 
pated Minor, or Minor Whose Parent Has Waived Wage Claim) (both 
instructions include earning capacity as an element); WPI 30.09.01 
(Measure of Economic Damages—Elements of Past Damages—Domestic 
Services/Nonmedical Expenses) and WPI 30.09.02 (Measure of Eco- 
nomic Damages—Elements of Future Damages—Domestic Services/ 
Nonmedical Expenses) (both instructions include nonmedical expenses 
as an element); and WPI 30.10 (Measure of Damages—Damages to 
Personal Property—Repairs and Depreciation or Difference in Value 
Before and After Damage), WPI 30.11 (Measure of Damages—Damages 
to Personal Property—Repairs or Difference in Value Before and After 
Damage), WPI 30.12 (Measure of Damages—Damages to Personal Prop- 
erty—Cost of Repairs and Depreciation of Repaired Property), WPI 
30.14 (Measure of Damages—Damages to Personal Property—Differ- 
ence in Value Before and After Damage), and WPI 30.15 (Measure of 
Damages—Damages to Personal Property—Value Before Damage—No 
Salvage) (all are property damage instructions that include unlisted 
elements). 


[Current as of September 2018./ 
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WPI 30.01.08 NEGLIGENCE—PROXIMATE CAUSE 
WPI 30.01.03 
NONECONOMIC DAMAGES—DEFINITION 


_ (The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 
RCW 4.56.250(1)(b). 


The statute defines noneconomic damages as “subjective, nonmon- 
etary losses, including, but not limited to pain, suffering, inconvenience, 
mental anguish, disability or disfigurement incurred by the injured 
party, emotional distress, loss of society and companionship, loss of 
consortium, injury to reputation and humiliation, and destruction of the 
parent-child relationship.” 


The WPI Committee chose not to define noneconomic damages for 
the jury. The WPI Committee believes a separate definition is not nec- 
essary because noneconomic damages are defined by example in the 
general instructions on the measure of economic and noneconomic 
damages. See WPI 30.01.01 (Measure of Economic and Noneconomic 
Damages—Personal Injury—No Contributory Negligence), WPI 30.02.01 
(Measure of Economic and Noneconomic Damages—Personal Injury— 
Contributory Negligence—No Counterclaim), and WPI 30.03.01 (Mea- 
sure of Economic and Noneconomic Damages—Personal Injury— 
Counterclaim). The approach of not defining noneconomic damages also 
eliminates speculation about the meaning of the word “subjective,” 
which is not defined by the statute. 


[Current as of September 2018, ] 
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PERSONAL AND PROPERTY DAMAGES _- WPI 30.01.04 
WPI 30.01.04 
FUTURE DAMAGES—DEFINITION 


(The WPI Committee recommends that no instruction be given on 
this subject.) | 


COMMENT 
RCW 4.56.260. 


The 1986 Tort Reform Act does not define future damages. However, 
RCW 4.56.260, enacted as part of that Act, requires the court at the 
request of a party to order periodic payments of future economic dam- 
ages if those damages exceed one hundred thousand dollars. The pos- 
sibility that such periodic payments may be requested necessitates that 
the jury separate past economic damages from future economic dam- 
ages in making an award. 


The WPI Committee thinks it unnecessary to define future dam- 
ages for the jury because future damages are defined by example in the 
general instructions on the measure of economic and noneconomic 
damages. See WPI 30.01.01 (Measure of Economic and Noneconomic 
Damages—Personal Injury—No Contributory Negligence); WPI 30.02.01 
(Measure of Economic and Noneconomic Damages—Personal Injury— 
Contributory Negligence—No Counterclaim); WPI 30.03.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—Counterclaim). 


Burden of proof for future damages. Washington case law 
regarding the burden of proof for future or prospective damages is some- 
what confused. Some cases uphold instructions to the jury that future 
damages may not be recovered unless it is proved that there is a “rea- 
sonable certainty” of such damages, while other cases approve instruc- 
tions that there merely be proved a “reasonable probability” of future 
damages. Brachtenbach, Future Damages in Personal Injury Actions— 
The Standard of Proof, 3 Gonz. L. Rev. 75 (1969); see Wiehl, Our Burden 
of Burdens, 41 Wash.L.Rev. 109, 113-115 (1966). A series of older cases 
equate the meaning of the phrases “reasonably certain” and “reasonable 
probability” as they relate to the burden of proving future damages and 
hold that the burden is the same as for other damages—proof by a 
preponderance of the evidence. See Johnson v. Dye, 131 Wash. 637, 
644-45, 230 P. 625 (1924); McIlwaine v. Tacoma Ry. & Power Co., 72 
Wash. 184, 187, 129 P. 1093 (1913); Gallamore v. City of Olympia, 34 
Wash. 379, 386-87, 75 P. 978 (1904). 


In early editions of the WPI civil instructions, the WPI Committee 
dealt with the discrepancies in terminology by bracketing the phrases 
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“reasonably certain” and “with reasonable probability” as alternatives 
in instructions on future damages. Judge Wiehl suggested that the 
phrase “reasonably certain” be discarded to avoid the impression that 
there is a separate burden of proof for future damages. See Wiehl, Our 
Burden of Burdens, 41 Wash.L.Rev. 109, at 114, 115 (1966). To be con- 
sistent with the instructions given in WPI 1.01 (Advance Oral Instruc- 
tion—Beginning of Proceedings) and WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of the Evidence) that the general burden of proof 
“is more probably true than not true,” the WPI Committee accepted this 
suggestion and has dropped the phrase “reasonably certain” as an 
alternative in this chapter’s instructions on future damages. 


[Current as of September 2018. ] 
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WPI 30.02.01 


MEASURE OF ECONOMIC AND NONECONOMIC 
DAMAGES—PERSONAL INJURY—CONTRIBUTORY 
NEGLIGENCE—NO COUNTERCLAIM 


It is the duty of the court to instruct you as to the 
measure of damages. [By instructing you on damages the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff, then] you must first 
determine the amount of money required to reasonably 
and fairly compensate the plaintiff for the total amount of 
such damages as you find were proximately caused by 
the negligence of the defendant, apart from any consider- 
ation of contributory negligence. 


[if you find for the plaintiff,] [your verdict must include 
the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition,] you should consider the following past 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.01, WPI 30.08.01, WPI 30.09.01, and WPI 
30.10 through 30.16) 


In addition you should consider the following future 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.02, WPI 30.08.02, and WPI 30.09.02) 


In addition you should consider the following noneco- 
nomic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.04 through 30.06) 
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The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


See WPI Chapter 45 (Forms of Verdicts) for the appropriate verdict 
forms to be used with this instruction. 


Use this instruction if there is no counterclaim but there is an issue 
of contributory negligence. . 


Complete this instruction by inserting the appropriate elements of 
damages as directed in the instruction. The phrases inserted should 
reflect those elements of damages relevant to the action. 


Delete the first two bracketed phrases of this instruction if there is 
a directed verdict or admitted liability. Use the third bracketed phrase 
if there are undisputed items of damages. If some of the bracketed 
phrases are not used, practitioners may need to capitalize the first word 
that follows a bracketed phrase. 


COMMENT 


See the Comment to WPI 30.01.01 (Measure of Economic and 
Noneconomic Damages—Personal Injury—No Contributory Negligence). 


[Current as of September 2018.] 
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PERSONAL AND PROPERTY DAMAGES WPI 30.03.01 
WPI 30.03.01 


MEASURE OF ECONOMIC AND NONECONOMIC 
DAMAGES—PERSONAL INJURY—COUNTERCLAIM 


It is the duty of the court to instruct you as to the 
measure of damages. [By instructing you on damages the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff on plaintiff's claim, 
then] you must first determine the amount of money 
required to reasonably and fairly compensate the plaintiff 
for the total amount of such damages as you find were 
proximately caused by the negligence of the defendant, 
apart from any consideration of contributory negligence. 


[If you find for the plaintiff,] [your verdict must include 
the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition] you should consider the following past 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.01, 30.08.01, 30.09.01, and 30.10 through 30. 
16) 


In addition you should consider the following future 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.02, 30.08.02, and 30.09.02) 


In addition you should consider the following noneco- 
nomic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.04 through 30.06) 
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[If your verdict is for the defendant on defendant’s 
claim, then] you must first determine the amount of money 
required to reasonably and fairly compensate the defen- 
dant for the total amount of such damages as you find 
were proximately caused by the negligence of the plaintiff, 
apart from any consideration of contributory negligence. 


if you find for the defendant [your verdict must include 
the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition] you should consider the following past 
economic damages elements: 


(here insert appropriate elements from among phrases 
psi 30.07.01, 30.08.01, 30.09.01, and 30.10 through 30. 
16 


In addition you should also consider the following 
future economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.02, 30.08.02, and 30.09.02) 


In addition you should consider the following noneco- 
nomic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.04 through 30.06) 


The burden of proving damages rests with the party 
claiming them. It is for you to determine, based upon the 
evidence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
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ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use this instruction if there is a counterclaim. The WPI Committee 
recommends using a separate verdict form for the claim of the plaintiff 
and the counterclaim of the defendant. See WPI Chapter 45 (Forms of 


Verdicts) for the appropriate verdict forms to be used with this 
instruction. 


Complete this instruction by inserting the appropriate elements of 
damages as directed in the instruction. The phrases inserted should 
reflect those elements of damages relevant to the action. 


Delete the first two bracketed phrases of this instruction if there is 
a directed verdict or admitted liability. Use the third bracketed phrase 
if there are undisputed items of damages. If any of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


COMMENT 


See the Comment to WPI 30.01.01 (Measure of Economic and 
Noneconomic Damages—Personal Injury—No Contributory Negligence). 


[Current as of September 2018./ 
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WPI 30.04 


MEASURE OF DAMAGES—ELEMENTS OF 
DAMAGES—NATURE AND EXTENT OF INJURY 


The nature and extent of the injuries. 
NOTE ON USE 


For personal injury actions, insert this phrase in the appropriate 
damages instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. 


For the duration of disability, see WPI 30.05 (Measure of Dam- 


ages—Elements of Noneconomic asthe rem a biehshs ca Disfigurement, 
and Loss of Enjoyment of Life). 


[Current as of September 2018.] 
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WPI 30.05 


MEASURE OF DAMAGES—ELEMENTS OF 
NONECONOMIC DAMAGES—DISABILITY, 
DISFIGUREMENT, AND LOSS OF ENJOYMENT OF 
LIFE 


The [disability] [disfigurement] [loss of enjoyment of 
life] experienced and with reasonable probability to be 
experienced in the future. 


NOTE ON USE 


Insert this phrase as an element of noneconomic damages in the 
damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. 


Use bracketed material as applicable. 
COMMENT 


RCW 4.56.250(1)(b). 


The statute defines noneconomic damages as subjective, nonmon- 
etary losses, including, but not limited to, disability or disfigurement 
incurred by the injured party. 


The statute fails to define the term “disability.” In Parris v. 
Johnson, 3 Wn.App. 853, 859-60, 479 P.2d 91 (1970), the court held 
that “disability” includes not only the incapacity to work but also impair- 
ment of the injured person’s ability to lead a normal life. Presumably, 
the Legislature intended that the term be used in this latter sense for 
purposes of noneconomic damages. It is not error to include the loss of 
enjoyment of life as an element of damage separate from disability. 
Kirk v. Washington State University, 109 Wn.2d 448, 461-62, 746 P.2d 
285 (1987) (there is no overlap of recoveries when loss of enjoyment of 
life involves “loss of a specific unusual activity,” such as ballet dancing 
or “specific artistic or athletic skills”). Cosmetic disfigurement is 
recognized as a separate item because of the mental suffering that may 
accompany it. Gray v. Washington Water Power Co., 30 Wash. 665, 
673-74, 71 P. 206 (1903). 


For a discussion relating to the burden of proof for future damages 
see the Comment to WPI 30.01.04 (Future Damages—Definition). For a 
general discussion of noneconomic damages, see the Comment to WPI 
30.06 (Measure of Damages—Elements of Noneconomic Damages—Pain 
and Suffering—Past and Future). 
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WPI 30.05 
[Current as of September 2018.] 
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PERSONAL AND PROPERTY DAMAGES WPI 30.06 
WPI 30.06 


MEASURE OF DAMAGES—ELEMENTS OF 
NONECONOMIC DAMAGES—PAIN AND 
SUFFERING, ETC.—PAST AND FUTURE 


The pain and suffering, [both mental and physical], 
[and (fill in element from RCW 4.56.250(1)(b))] experienced and with 
reasonable probability to be experienced in the future. 


NOTE ON USE 


Insert this phrase as an element of noneconomic damages in the 
damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. 


Use bracketed material as applicable. See the Comment below for a 
discussion relating to the types of noneconomic damages that may be 
inserted in the empty set of brackets in this instruction. 


COMMENT 
RCW 4.56.250(1)(b). 


The statute. The statute defines noneconomic damages as “subjec- 
tive, nonmonetary losses, including but not limited to pain, suffering, 
inconvenience, mental anguish, disability or disfigurement incurred by 
the injured party, emotional distress, loss of society and companionship, 
loss of consortium, injury to reputation and humiliation, and destruc- 
tion of the parent-child relationship.” 


Instructions on elements of noneconomic damages in 
general, It has been a long-standing rule that a damages instruction 
must include all elements that are supported by the evidence. See Bitzan 
v. Parisi, 88 Wn.2d 116, 122, 558 P.2d 775 (1977); Lofgren v. Western 
Washington Corp. of Seventh Day Adventists, 65 Wn.2d 144, 151, 396 
P.2d 139 (1964); McGarvey v. City of Seattle, 62 Wn.2d 524, 531, 384 
P.2d 127 (1963). The failure to include an element of damage in a jury 
instruction is reversible error when there is sufficient evidence to sup- 
port it. See Lofgren v. Western Washington Corp. of Seventh Day 
Adventists, 65 Wn.2d at 151. Conversely, it is reversible error to include 
an element of damage in an instruction when: there is no proof of that 
element. Gosa v. Hyde, 117 Wash. 672, 676-77, 202 P. 274 (1921). 


Noneconomic damages are not susceptible of precise measurement, 
and evidence that assigns an actual dollar value to the injury or that 
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fixes the amount of damages with mathematical certainty is not 
required. Rasor v. Retail Credit Co., 87 Wn.2d 516, 531, 554 P.2d 1041 
(1976); Wagner v. Monteilh, 43 Wn.App. 908, 912, 720 P.2d 847 (1986). 
See WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence). 


Pain, suffering, inconvenience. Pain and suffering are grouped 
together as elements in personal injury cases. See Green v. Floe, 28 
Wn.2d 620, 636-37, 183 P.2d 771 (1947). Future pain and suffering are 
also properly included in the elements instruction when there is suf- 
ficient evidence to support the instruction. Bitzan v. Parisi, 88 Wn.2d 
116, 121, 558 P.2d 775 (1977) (lay testimony was sufficient to support 
an instruction on future disability, pain, suffering, etc.); Orme v. 
Watkins, 44 Wn.2d 325, 330-34, 267 P.2d 681 (1954); Lieske v. Natsu- 
hara, 165 Wash. 270, 272-73, 5 P.2d 307 (1931). 


Damages for pain and suffering are not compensable under the 
Consumer Protection Act. Washington State Physicians Ins. Exchange 
& Ass’n v. Fisons Corp., 122 Wn.2d 299, 318, 858 P.2d 1054 (1993). The 
case also holds that a physician who prescribes a drug that injures a 
patient does not have a cause of action to recover from the drug company 
for his or her own emotional pain and suffering under the product li- 
ability act (RCW Chapter 7.72). 


Inconvenience has been mentioned by the courts as a valid basis for 
damages. See, e.g., Cole v. Schaub, 164 Wash. 162, 165, 2 P.2d 669 
(1931); Kane v. Nakamoto, 113 Wash. 476, 480, 194 P. 381 (1920), 
superceded by statute as stated in Burns v., Dills, 68 Wn.2d 377, 385-86, 
413 P.2d 370 (1966); Burke v. City of Seattle, 85 Wash. 445, 447, 148 P. 
574 (1915). In none of these cases, however, was its inclusion an issue 
on appeal. , 


Damages for injuries to a spouse, domestic partner, parent, 
or child. Many of the noneconomic damage elements listed in RCW 
4.56.250(1)(b) are covered in the instructions found in WPI Chapter 32 
(Damages—Injury to Spouse, Domestic Partner, Parent, or Child), the 
damage instructions for injuries to a spouse, domestic partner, parent, 
or child. Loss of society and companionship is covered in WPI 32.05 
(Measure of Damages—Loss of Consortium—Parent) and WPI 32.06.01 
(Measure of Damages—Injury to Child—Action Brought by Parent 
(RCW 4.24.010)). Loss of consortium is covered by WPI 32.04 (Measure 
of Damages—Loss of Consortium—Spouse/State Registered Domestic 
Partner) and WPI 32.05 (Measure of Damages—Loss of Consortium— 
Parent). Destruction of the parent-child relationship is covered in WPI 
32.06.01 (Measure of Damages—Injury to Child—Action Brought by 
Parent (RCW 4.24.010)). 


Mental anguish and emotional distress. Washington plaintiffs 
may recover mental anguish damages under two theories: (1) intentional 
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or willful infliction of emotional distress, see Cagle v. Burns and Roe, 
Inc., 106 Wn.2d 911, 916, 726 P.2d 434 (1986); or (2) negligent infliction 
of emotional distress, see Reid v. Pierce County, 136 Wn.2d 195, 204, 
961 P.2d 333 (1998). 


It is not error to instruct separately on discomfort, annoyance, and 
mental anguish if each distinct item of damage is supported by indepen- 
dent facts. Wilson v. Key Tronic Corp., 40 Wn.App. 802, 811, 701 P.2d 
518, 525 (1985). 


For further discussion of mental anguish and emotional distress, 
see the instructions on the tort of outrage, WPI 14.03 through WPI 14. 
03.04. 


Disability, disfigurement, and loss of enjoyment of life. See 
WPI 30.05 (Measure of Damages—Elements of Noneconomic Damages— 
Disability, Disfigurement, and Loss of Enjoyment of Life). 


Injury to reputation and humiliation. Injury to reputation as 
an element of damage is most common in actions for slander or false ar- 
rest or actions brought under the Consumer Protection Act. See Wash. 
State Physicians Ins. Exch. & Ass’n v. Fisons Corp., 122 Wn.2d 299, 
315, 858 P.2d 1054, 1062 (1993) (injury to reputation is compensable 
under the CPA); Roper v. Mabry, 15 Wn.App. 819, 823-25, 551 P.2d 
1381 (1976) (discusses injury to reputation in a slander case); Wilson v. 
City of Walla Walla, 12 Wn.App. 152, 153-54, 528 P.2d 1006 (1974) 
(discusses injury to reputation in a false arrest case). The WPI Commit- 
tee is unaware of any Washington cases addressing injury to reputation 
as an element of damage in a personal injury case. 


Humiliation may be included as an element of damage in personal 
injury cases, especially those involving intentional torts. See Carmody 
v. Trianon Co., 7 Wn.2d 226, 283, 109 P.2d 560 (1941) (stating that hu- 
miliation is a proper element of damage in an action based upon assault 
and battery); Hickman v. Desimone, 188 Wash. 499, 502-03, 62 P.2d 
1338 (1936), see also RCW 4.20.046 (general survival statute, which al- 
lows personal representative to recover a decedent’s humiliation dam- 
ages on behalf of certain specified statutory beneficiaries). 


Future damages. For a discussion relating to the burden of proof 
for future damages see the Comment to WPI 30.01.04 (Future 
Damages—Definition). 


[Current as of September 2018./ 
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WPI 30.07.01 


MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF PAST DAMAGES—MEDICAL EXPENSES 


The reasonable value of necessary medical care, treat- 
ment, and services received to the present time. 


NOTE ON USE 


Insert this phrase as an element of past economic damages section 
in the damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03. 
01) if the evidence justifies its use. 


The reference to “medical care, treatment, and services” may be 
replaced by specific references to particular types of treatment or 


services. For example: “doctor’s care”; “hospital care”; “nursing care”; 
“treatment and services”; etc. 


If the plaintiff presents sufficient evidence establishing the reason- 
able value and necessity of plaintiff's past medical care, treatment, and 
services, and the defendant elicits no controverting evidence, then the 
uncontroverted reasonable value of that medical care, treatment and 
services should be listed as an undisputed line item on the damages 
instruction to be given (WPI 30.01.01, WPI 30.02.01, or WPI 30:03.01). 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages in part as “objectively verifi- 
able monetary losses, including medical expenses.” 


Medical expenses must be both reasonable and necessary to be 
recovered as damages. See Palmer v. Jensen, 132 Wn.2d 193, 199, 937 
P.2d 597 (1997). Medical expenses are not reasonable and necessary if 
they are attributable to an event other than the defendant’s negligent 
act or if they are due to exaggerated injuries. Kadmiri v. Claassen, 103 
Wn.App. 146, 151, 10 P.38d 1076 (2000); Hawkins v. Marshall, 92 
Wn.App. 38, 45-46, 962 P.2d 834 (1998); cf. Lindquist v. Dengel, 92 
Wn.2d 257, 262-63, 595 P.2d 934 (1979) (a defendant who injures an- 
other may be liable not only for the defendant’s own negligence, but 
also for a doctor’s subsequent negligence in treating the injuries). 


The burden of proving the reasonableness and necessity of medical 
expenses rests with the plaintiff. See Patterson v. Horton, 84 Wn.App. 
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531, 543, 929 P.2d 1125 (1997). To prove the reasonableness and neces- 
sity of past medical expenses, the plaintiff may not rely solely on his or 
her own testimony as to amounts incurred. See Nelson v. Fairfield, 40 
Wn.2d 496, 501, 244 P.2d 244 (1952); Torgeson v. Hanford, 79 Wash. 
56, 59, 189 P. 648 (1914). Nor can the plaintiff rely solely on medical re- 
cords and bills. Patterson v. Horton, 84 Wn.App. at 543; Carr v. Martin, 
35 Wn.2d 753, 762, 215 P.2d 411 (1950). “[MJedical records and bills are 
relevant to prove past medical expenses only if supported by additional 
evidence that the treatment and the bills were both necessary and 
reasonable.” Patterson v. Horton, 84 Wn.App. at 543. 


As the court in Hayes v. Wieber Enterprises, Inc., 105 Wn.App. 
611, 616, 20 P.3d 496 (2001), stated (referencing former WPI 30.07, 
which used the same language as WPI 30.07.01): “And the amount actu- 
ally billed or paid is not itself determinative. The question is whether 
the sums requested for medical services are reasonable.” 


Generally, expert testimony will be necessary to establish the 
reasonableness and necessity of medical expenses. See Hills v. King, 66 
Wn.2d 738, 741, 404 P.2d 997 (1965) (noting that the “medical 
testimony” was uncontroverted that plaintiffs medical expenses were 
reasonable and necessary, resulting from the accident); Lakes v. Vonder- 
mehden, 117 Wn.App. 212, 219, 70 P.3d 154 (2003) (suggesting that in 
the absence of an admission by defendant that certain medical expenses 
were reasonable and necessary, expert testimony would be needed). 


When the plaintiff presents sufficient evidence establishing the 
reasonableness and necessity of his or her medical treatment and ex- 
penses, and the defendant elicits no controverting evidence, the 
reasonableness and necessity of plaintiff's medical expenses are not a 
matter of legitimate dispute. Palmer v. Jensen, 132 Wn.2d 193, 199-200, 
937 P.2d 597 (1997); Ide v. Stoltenow, 47 Wn.2d 847, 851, 289 P.2d 
1007 (1955). 


[Current as of September 2018.] 
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WPI 30.07.02 


MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF FUTURE DAMAGES—MEDICAL EXPENSES 


The reasonable value of necessary medical care, treat- 
ment, and services with reasonable probability to be 
required in the future. 


NOTE ON USE 


Insert this phrase as an element of future economic damages in the 
damage instruction (WPI 30.01.01, hb 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. | 


The reference to “medical care, treatment, and services” may be 
replaced by specific references to particular types of care, treatment or 


services. For example: “doctor's care”; “hospital care”; “nursing care”; 
“treatment and services’; etc. 


Use WPI 34.02 (Future Economic Damages—Present Cash Value) 
with this instruction if supported by the evidence. 


COMMENT 


See the Comment to WPI 30.07.01 (Measure of Economic Dam- 
ages—Elements of Past Damages—Medical Expenses). For a discussion 
relating to the burden of proof for future damages, see the Comment to 
WPI 30.01.04 (Future Damages—Definition). 


While the plaintiff may not rely solely on medical records and bills 
to recover past medical expenses, medical records and bills are admis- 
sible, without a showing of reasonableness and necessity, to prove costs 
of future treatment. See Patterson v. Horton, 84 Wn.App. 531, 543-44, 
929 P.2d 1125 (1997). 


Any reference to the “present cash value” of future expenses is 
intentionally omitted. The difference in the routine case is usually of 
little consequence in terms of dollars. In a case in which the amounts 
and the future years involved call for a reduction to present cash value, 
insert the phrase in this instruction and give WPI 34.02 (Future Eco- 
nomic Damages—Present Cash Value). 


[Current as of September 2018.] 
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PERSONAL AND PROPERTY DAMAGES WPI 30.08.01 
WPI 30.08.01 


MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF PAST DAMAGES—LOSS OF EARNINGS—ADULT 
PLAINTIFF, EMANCIPATED MINOR, OR MINOR 
WHOSE PARENT HAS WAIVED WAGE CLAIM 


The reasonable value of [earnings] [earning capacity] 
[employment] [salaries] [business opportunities] [employ- 
ment opportunities] lost to the present time. 


NOTE ON USE 


Insert this phrase as an element of past economic damages in the 
damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. 


Care must be exercised to distinguish between lost earnings and 
lost earning capacity in order to avoid erroneous duplication of elements. 
See the Comment below. 


Use bracketed material as applicable. 
COMMENT 


RCW 4.56.250(1)(a). 


The statute defines economic damages in part as objectively verifi- 
able monetary losses, including loss of earnings, loss of employment, 
and loss of business or employment opportunities. 


This instruction includes the bracketed words “earning capacity,” 
which do not appear in the statute. It has not been conclusively 
determined whether monetary losses other than those listed in RCW 
4.56.250(1)(a) may be considered in awarding economic damages. RCW 
4.56.250(1)(a) defines economic damages as “including” a list of 
objectively verifiable monetary losses, while the following subsection of 
the statute, RCW 4.56.250(1)(b) defines noneconomic damages as 
“including, but not limited to” a list of subjective, nonmonetary losses. 
The WPI Committee concluded the Legislature did not intend the list- 
ing in RCW 4.56.250(1)(a) to be exclusive and that lost earning capacity 
should be included in this instruction because of the case law support 
for such damages. See the cases cited belowi in this Comment. For a 
general discussion of economic damages, see the Comment to WPI 
30.01.02 (Economic Damages—Definition). 


Impairment of earning capacity is different from loss of wages. It is 
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the permanent diminution of the ability to earn money. Murray v. 
Mossman, 52 Wn.2d 885, 889, 329 P.2d 1089 (1958). 


Loss of earning capacity is a proper element of damages for a three- 
year-old child who lost an arm between the elbow and the shoulder. 
Sherman v. City of Seattle, 57 Wn.2d 233, 245-46, 356 P.2d 316 (1960). 
Loss of earning capacity is also a proper element of damages for a man 
seventy-one years of age and unemployed. Riddel v. Lyon, 124 Wash. 
146, 150-51, 213 P. 487 (1923). 


Reference to profits of a small business is proper if the evidence is 
directed to the element of impaired earning capacity. Kennard v. Kaelin, 
58 Wn.2d 524, 525-26, 364 P.2d 446 (1961). See also Ytreberg, Annota- 
tion, Sufficiency of Evidence in Personal Injury Action to Prove Impair- 
ment of Earning Capacity and to Warrant Instructions to Jury Thereon, 
18 A.L.R.3d 88 (1968); Puryer, Annotation, Profits of Business as Factor 
in Determining Loss of Earnings or Earning Capacity in Action for 
Personal Injury or Death, 45 A.L.R.3d 345 (1972); Peck and Hopkins, 
Economics and Impaired Earning Capacity in Personal Injury Cases, 44 
Wash.L.Rev. 351 (1969). 


[Current as of September 2018.] 
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PERSONAL AND PROPERTY DAMAGES WPI 30.08.02 
WPI 30.08.02 


MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF FUTURE DAMAGES—LOSS OF EARNINGS— 
ADULT PLAINTIFF, EMANCIPATED MINOR, OR 

MINOR WHOSE PARENT HAS WAIVED WAGE 
CLAIM 


The reasonable value of [earnings] [earning capacity] 
[salaries] [employment] [business opportunities] [employ- 
ment opportunities] with reasonable probability to be lost 
in the future. 


NOTE ON USE 


Insert this phrase as an element of future economic damages in the 
damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. 


Use WPI 34.02 (Future Economic Damages—Present Cash Value) 
with this instruction if supported by the evidence. 


Care must be exercised to distinguish between lost earnings and 
lost earning capacity in order to avoid erroneous duplication of elements. 
See the Comment to WPI 30.08.01 (Measure of Economic Damages— 
Elements of Past Damages—Loss of Earnings—Adult Plaintiff, 
Emancipated Minor, or Minor Whose Parent Has Waived Wage Claim). 


Use bracketed material as applicable. 


COMMENT 


Lost future earnings may be recovered in a negligence action 
regarding an on-the-job injury. Phillips v. Kaiser Aluminum and Chemi- 
cal Corp., 74 Wn.App. 741, 756, 875 P.2d 1228 (1994). 


See the Comment to WPI 30.08.01 (Measure of Economic Dam- 
ages—Elements of Past Damages—Loss of Earnings—Adult Plaintiff, 
Emancipated Minor, or Minor Whose Parent Has Waived Wage Claim), 
For a discussion relating to the burden of proof for future damages, see 
the Comment to WPI 30.01.04 (Future Damages—Definition). 


[Current as of September 2018./ 
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PERSONAL AND PROPERTY DAMAGES WPI 30.09.01 
WPI 30.09.01 — 


MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF PAST DAMAGES—DOMESTIC SERVICES/ 
NONMEDICAL EXPENSES 


The reasonable value of necessary [substitute domes- 
tic services] [nonmedical expenses] [—_——__ that have 
been required to the present time. 


NOTE ON USE 


Insert this phrase as an element of past economic damages in the 
damage instruction (either WPI 30.01.01, WPI 30.02.01, or WPI 30.03. 
01) if the evidence justifies its use. 


Use bracketed material as applicable. See Comment below for a 
discussion related to other economic damages. 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages in part as objectively verifi- 
able monetary losses, including the cost of obtaining substitute domes- 
tic services. 


This instruction includes the bracketed words “nonmedical expen- 
ses,” which do not appear in the statute, as well as an empty set of 
brackets to be used as appropriate. It has not yet been conclusively 
determined whether monetary losses other than those listed in RCW 
4.56.250(1)(a) may be considered in awarding economic damages. RCW 
4.56.250(1)(a) defines economic damages as “including” a list of 
objectively verifiable monetary losses, while the following subsection of 
the statute, RCW 4.56.250(1)(b), defines noneconomic damages as 
“including, but not limited to” a list of subjective, nonmonetary losses. 
The WPI Committee concluded the Legislature did not intend the list- 
ing in RCW 4.56.250(1)(a) to be exclusive and that it is appropriate to 
instruct on other objectively verifiable nonmedical expenses in addition 
to substitute domestic services in this instruction (e.g., remodeling a 
home to accommodate a wheelchair). See generally the Comment to 
WPI 30.01.02 (Economic Damages—Definition). 


Recovery for the reasonable value of services gratuitously rendered 


by a member of the family is permitted. Howells v. North American 
Transp. & Trading Co., 24 Wash. 689, 694-95, 64 P. 786 (1901) (proper 
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measure of damages is the reasonable value of the services rendered by 
the family member, not the value of the family member’s lost time from 
own business). See also Connelly, Annotation, Damages for Personal 
Injury or Death as Including Value of Care and Nursing Gratuitously 
Rendered, 90 A.L.R.2d 1323 (1963). . 


[Current as of September 2018.] 
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PERSONAL AND PROPERTY DAMAGES WPI 30.09.02 
WPI 30.09.02 


MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF FUTURE DAMAGES—DOMESTIC SERVICES/ 
NONMEDICAL EXPENSES 


The reasonable value of necessary [substitute domes- 
tic services] [nonmedical expenses] [_______] that will be 
required with reasonable probability in the future. 


NOTE ON USE 


Insert this phrase as an element of future economic damages in the 
damage instruction (either WPI 30.01.01, WPI 30.02.01, or WPI 30.03. 
01) if the evidence justifies its use. 


Use WPI 34.02 (Future Economic Damages—Present Cash Value) 
with this instruction if supported by the evidence. 


Use bracketed material as applicable. Fill in the empty brackets in 
the instruction as appropriate. 


COMMENT 
See the Comment to WPI 30.09.01 (Measure of Economic Dam- 
ages—Elements of Past Damages—Domestic Services/Nonmedical 


Expenses). 


For a discussion relating to the burden of proof for future damages, 
see the Comment to WPI 30.01.04 (Future Damages—Definition). 
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WPI 30.10 NEGLIGENCE—PROXIMATE CAUSE 
WPI 30.10 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—REPAIRS AND DEPRECIATION OR 
DIFFERENCE IN VALUE BEFORE AND AFTER 
DAMAGE 


The lesser of the following: 


1. The reasonable value of necessary repairs to any 
property that was damaged plus the difference be- 
tween the fair cash market value of the property 
immediately before the occurrence and its fair 
cash market value after it is repaired; or 


2. The difference between the fair cash market value 
of the property immediately before the occurrence 
and the fair cash market value of the unrepaired 
property immediately after the occurrence. 


NOTE ON USE 


Insert this phrase as an element of economic damage in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. 


If there is no claim that the property has depreciated in value after 
it is repaired, use WPI 30.11 (Measure of Damages—Damage to 
Personal Property—Repairs or Difference in Value Before and After 
Damage), 


If the cost of repairs plus depreciation will be less than the differ- 
ence in value between the damaged and undamaged property, use WPI 
30.12 (Measure of Damages—Damage to Personal Property—Cost of 
Repairs and Depreciation of Repaired Property). 


If only the reasonable expense of necessary repairs is claimed and 
that is less than the difference in value of the property before and after 
the damage, use WPI 30.13 (Measure of Damages—Damage to Personal 
Property—Repairs). 


If the difference in the value of property before and after it was 
damaged is less than the reasonable cost of repairs, use WPI 30.14 
(Measure of Damages—Damage to Personal Property—Difference in 
Value Before and After Damage), 
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If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damage to 
Personal Property—Value Before Damage—No Salvage). 


This instruction may not be appropriate for damages to real estate 
or improvements thereon. 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair.” Other traditional 
methods for measuring property damages may also be considered as 
“economic damages.” See the Comment accompanying WPI 30.01.02 
(Economic Damages—Definition). 


A reduction in the value of damaged property may be included as 
an element of damages when that element is supported by the evidence. 
Cf. Kaech v. Lewis County Pub. Util. Dist. No. 1, 106 Wn.App. 260, 
269-70, 23 P.3d 529, 91 A.L.R.5th 727 (2001) (instruction including this 
element of damages). On the question of a market for the particular 
property in question, see McCurdy v. Union Pac. R. Co., 68 Wn.2d 457, 
467-69, 413 P.2d 617 (1966). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion Serv., Inc., 158 Wn.2d 447, 458-59, 105 P.38d 378 (2005). The court 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
property. Thompson v. King Feed & Nutrition Serv., Inc., 153 Wn.2d at 
459. , 


[Current as of September 2018.] 
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WPI 30.11 NEGLIGENCE—PROXIMATE CAUSE 
WPI 30.11 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—REPAIRS OR DIFFERENCE IN VALUE 
BEFORE AND AFTER DAMAGE 


The lesser of the following: 


1. The reasonable value of necessary repairs to any 
property that was damaged; or 


2. The difference between the fair cash market value 
of the property immediately before the occurrence 
and the fair cash market value of the unrepaired 
property immediately after the occurrence. 


NOTE ON USE 


Insert this phrase as an element of economic damages in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. 


This instruction is to be used when there is an issue as to whether 
the cost of repairs or the difference in value of the property before and 
after it is damaged is the lesser amount. When the cost of repairs is 
admittedly the lesser amount, use WPI 30.13 (Measure of Damages— 
Damages to Personal Property—Repairs); when the converse is true, 
use WPI 30.14 (Measure of Damages—Damage to Personal Property— 
Difference in Value Before and After Damage). 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damages to 
Personal Property—Value Before Damage—No Salvage). 


This instruction may not be appropriate for damages to real estate 
or improvements thereon. 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair.” Other traditional 
methods for measuring property damage may also be considered as 
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“economic damages.” See the Comment Fe ComPanyitE WPI 30.01.02 
(Economic Damages—Definition). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion Serv., Inc., 153 Wn.2d 447, 458-59, 105 P.8d 378 (2005). The court 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
property. Thompson v. King Feed & Nutrition Serv., Inc., 153 Wn.2d at 
459. 


For related discussion, see the Note on Use and Comment to WPI 
30.10 (Measure of Damages—Damages to Personal Property—Repairs 
and Depreciation or Difference in Value Before and After Damage). 


[Current as of September 2018.] 
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WPI 30.12 ) NEGLIGENCE—PROXIMATE CAUSE 
WPI 30.12 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—COST OF REPAIRS AND | 
DEPRECIATION OF REPAIRED PROPERTY 


The reasonable value of necessary repairs to any 
property that was damaged plus the difference between 
the fair cash market value of the property immediately 
before the occurrence and its fair cash market value after 
it is repaired. 


NOTE ON USE 


Insert this phrase as an element of damage in the appropriate dam- 
age instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) when 
the evidence justifies its use. 


If only the reasonable value of necessary repairs is claimed, use 
WPI 30.13 (Measure of Damages—Damage to Personal Property— 
Repairs). 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damage to 
Personal Property—Value Before Damage—No Salvage). 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair,” Other traditional 
methods for measuring property damage may also be considered as 
“economic damages.” See the Comment accompanying WPI 30.01.02 
(Economic Damages—Definition). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion Serv., Inc., 158 Wn.2d 447, 458-59, 105 P.3d 378 (2005). The court 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
cana Thompson v. King Feed & Nutrition Serv., Inc., 153 Wn.2d at 
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For related discussion, see the Note on Use and Comment to WPI 
30.10 (Measure of Damages—Damage to Personal Property—Repairs 
and Depreciation or Difference in Value Before and After Damage). 


[Current as of September 2018.] 
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WPI 30.13 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—REPAIRS 


The reasonable value of necessary repairs to any 
property that was damaged. 


NOTE ON USE 


Insert this phrase as an element of economic damage in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damage to 
Personal Property—Value Before Damage—No Salvage). 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including “cost of replace- 
ment and repair.” 


In a malicious mischief prosecution, the cost of repairs is within the 
“ordinary meaning” of damages, and thus the language concerning the 
cost of repairs from WPI 30.13 was properly included in instructions to 
the jury. State v. Ratliff, 46 Wn.App. 325, 328-29, 730 P.2d 716 (1986). 
See also Bader v. Marlin, 160 Wash. 460, 463, 295 P. 160 (1931); Evers 
v. Broadview Dairy Co., 147 Wash. 570, 572-73, 266 P. 726 (1928). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion Serv., Inc., 153 Wn.2d 447, 558-59, 105 P.3d 378 (2005). The court 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
property. Thompson v. King Feed & Nutrition Serv., Inc., 153 Wn.2d at 
459. 
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Se oceania itr WPI 30.14 
WPI 30.14 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—DIFFERENCE IN VALUE BEFORE 
AND AFTER DAMAGE 


The difference between the fair cash market value of 
any damaged property immediately before it is damaged 
and its fair cash market value immediately thereafter. 


NOTE ON USE 


Insert this phrase as an element of economic damage in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. 


This instruction is appropriate only if the property, though 
destroyed or damaged beyond repair, is still in existence and has or 
may have salvage value. If the property is not in existence or if it lacks 
salvage value, WPI 30.15 (Measure of Damages—Damage to Personal 
Property—Value Before Damage—No Salvage) is appropriate. 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damage to 
Personal Property—Value Before Damage—No Salvage). 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair.” Other traditional 
methods for measuring property damage may also be considered as 
“economic damages.” See the Comment accompanying WPI 30.01.02 
(Economic Damages—Definition). 


See Kane v. Nakamoto, 113 Wash. 476, 194 P. 381 (1920) (using, as 
the measure of damages, the difference in market value of automobile 
before and after collision). 


For related discussion, see the Note on Use and Comment to WPI 
30.10 (Measure of Damages—Damage to Personal Property—Repairs 
and Depreciation or Difference in Value Before and After Damage). 


[Current as of September 2018./ 
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WPI 30.15 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—VALUE BEFORE DAMAGE—NO 
SALVAGE 


The fair cash market value of any damaged Sl 
immediately before the occurrence. 


NOTE ON USE 


Insert this phrase as an element of economic damage in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02:01, or WPI 30. 
03.01) when the evidence justifies its use. 


This phrase should be used when the property is damaged beyond 
repair and has no salvage value. When the property has or may have 
salvage value, use WPI 30.14 (Measure of Damages—-Damage to 
Personal Property—Difference in Value Before and After Damage). 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair.” Other traditional 
methods for measuring property damage may also be considered as 

“economic damages,” See the Comment accompanying WPI 30.01.02 
(Economic Damages—Definition). 


For related discussion, see the Note on Use and Comment to WPI 
30.10 (Measure of Damages—Damage to Personal Property—Repairs 
and Depreciation in Value Before and After Damage). 


[Current as of September 2018.] 
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WPI 30.16 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—LOSS OF USE 


Reasonable compensation for any loss of use of any 
damaged property during the time reasonably required for 
its [repair] [replacement]. 


NOTE ON USE 


Insert this phrase as an element of economic damage in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. Use bracketed material as 
applicable, 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including “loss of use of 
property.” 


See Holmes v. Raffo, 60 Wn.2d 421, 433, 374 P.2d 536 (1962) (ap- 
proving damages for loss of use of an automobile). 


[Current as of September 2018./ 
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WPI 30.17 NEGLIGENCE—PROXIMATE CAUSE 
WPI 30.17 
AGGRAVATION OF PRE-EXISTING CONDITION 


If [your verdict is in favor of the [plaintiff] [defendant], 
and if] you find that: 


(1) before this occurrence the [plaintiff] [defendant] 
had a pre-existing [bodily] [mental] condition that 
was causing pain or disability, and 


(2) because of this occurrence the condition or the 
pain or the disability was aggravated, 


then you should consider the degree to which the condi- 
tion or the pain or disability was aggravated by this 
occurrence. , 


However, you should not consider any condition or 
disability that may have existed prior to this occurrence, 
or from which the [plaintiff] [defendant] may now be suf- 
fering, that was not caused or contributed to by this 
occurrence. 


NOTE ON USE 


Use bracketed material as applicable. In a directed or admitted li- 
ability case, omit the bracketed phrase “if your verdict is in favor of.” 


Do not use this instruction as an insert in the damage instruction. 
It is intended for use as an explanatory instruction if the evidence war- 
rants it. 


Use this instruction if the pre-existing condition was causing pain 
or disability. If the pre-existing condition was merely an infirmity that 
was not causing pain or disability, use WPI 30.18 (Previous Infirm 
Condition) or WPI 30.18.01 (Particular Susceptibility). If the evidence is 
in dispute as to the existence of such pre-existing pain or disability, use 
both instructions. 


COMMENT 


This instruction deals with proximate cause. It is not a separate el- 
ement of damage but it is placed here for convenience. 
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It is improper to give an instruction of this nature if there is no ev- 
idence that any pain or disability was being caused by the pre-existing 
condition prior to the occurrence. Greenwood v. Olympic, Inc., 51 Wn.2d 
18, 23, 315 P.2d 295 (1957); Reeder v. Sears, Roebuck & Co., 41 Wn.2d 
550, 557, 250 P.2d 518 (1952). 


Use of WPI 30.18 (Previous Infirm Condition) and refusal of this 
instruction was approved in an action in which there was evidence of a 
pre-existing condition but insufficient evidence that it was causing pain 
or disability. Sutton v. Shufelberger, 31 Wn.App. 579, 583-84, 643 P.2d 
920 (1982). Use of WPI 30.17 and WPI 30.18 together was approved in 
an action in which there was a dispute whether the plaintiffs pre- 
existing condition was dormant or active at the time of the accident. 
Thogerson v. Heiner, 66 Wn.App. 466, 472—75, 832 P.2d 508 (1992); 
Bowman v. Whitelock, 43 Wn.App. 353, 358-59, 717 P.2d 303 (1986). 


This instruction includes pre-existing mental conditions in addition 
to pre-existing bodily conditions. See Xieng v. Peoples Nat’l Bank of 
Wash., 63 Wn.App. 572, 582-83, 821 P.2d 520 (1991) (finding liability 
notwithstanding the plaintiffs pre-existing post-traumatic stress 
disorder). 


[Current as of September 2018./ 
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PREVIOUS INFIRM CONDITION 


If [your verdict is for the [plaintiff] [defendant], and if] 
you find that: | 


(1) before this occurrence the [plaintiff] [defendant] 
had a [bodily] [mental] condition that was not 
causing pain or disability; and 


(2) because of this occurrence the pre-existing 
condition was lighted up or made active, 


then you should consider the lighting up and any other 
injuries that were proximately caused by the occurrence, 
even though those injuries, due to the pre-existing condi- 
tion, may have been greater than those that would have 
been incurred under the same circumstances by a person 
without that condition. 


[There may be no recovery, however, for any injuries 
or disabilities that would have resulted from natural 
progression of the pre-existing condition even without 
this occurrence.] 


NOTE ON USE 


Use bracketed material as applicable. When liability is directed or 
admitted, omit the first bracketed phrase. 


Use this instruction for a pre-existing condition that was not caus- 
ing pain or disability. If the pre-existing condition was painful or dis- 
abling before the event on which the claim is based, use WPI 30.17 (Ag- 
gravation of Pre-Existing Condition). When the evidence is disputed as 
to the existence of such pre-existing pain or disability, use both 
instructions. 


If the pre-existing condition was a susceptibility that caused more 
serious consequences, rather than a dormant condition lighted up by 
the occurrence, use WPI 30.18.01 (Particular Susceptibility). 


Use the last bracketed sentence only if the evidence would support 
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a finding that some of the resulting injury would have resulted from 
natural progression of the condition even without the occurrence. 


Do not use this instruction as an insert in the damage instruction. 
It is intended as a separate explanatory instruction if the evidence war- 
rants it. 


COMMENT 


This instruction deals with proximate cause. It does not define a 
separate element of damage, but it is placed here for convenience. In 
previous editions, WPI 30.18 also dealt with injuries sustained by rea- 
son of a person’s particular susceptibility, in traditional parlance, the 

“eggshell plaintiff. ” For clarity and better comprehension, the suscepti- 
bility concept is now set forth as a separate instruction, WPI 30. 18.01 
(Particular Susceptibility). 


If there is no evidence that a pre-existing bodily condition was 
causing pain or disability before the occurrence, then the defendant is 
liable for the aggravation of that condition as well as other damages 
proximately caused to the person in that condition. See Bennett v. 
Messick, 76 Wn.2d 474, 478-79, 457 P.2d 609 (1969); Greenwood v. 
Olympic, Inc., 51 Wn.2d 18, 28, 315 P.2d 295 (1957); Reeder v. Sears, 
Roebuck & Co., 41 Wn.2d 550, 556-57, 250 P.2d 518 (1952). 


The last sentence of this instruction was cited with approval in 
Hoskins v. Reich, 142 Wn.App. 557, 174 P.3d 1250 (2008). The court 
stated that “this sentence should only be used ‘if the evidence would 
support a finding that some of the resulting injury would have resulted 
from natural progression of the condition even without the occurrence.’ ” 
Hoskins v. Reich, 142 Wn.App. at 568 n.6 (quoting WPI 30.18.) 


For additional discussion, see the Comment to WPI 30.17 (Aggrava- 
tion of Pre-Existing Condition). 


[Current as of September 2018./ 
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WPI 30.18.01 
-PARTICULAR SUSCEPTIBILITY 


If [your verdict is for the [plaintiff] [defendant], and if] 
you find that: 


(1) before this occurrence the [plaintiff] [defendant] 
had a [bodily] [mental] condition that was not 
causing pain or disability; and 


(2) the condition made the [plaintiff] [defendant] 
more susceptible to injury than a person in 
normal health, 


then you should consider all the injuries and damages 
that were proximately caused by the occurrence, even 
though those injuries, due to the pre-existing condition, 
may have been greater than those that would have been 
incurred under the same circumstances by a person 
without that condition. 


[There may be no recovery, however, for any injuries 
or disabilities that would have resulted from natural 
progression of the pre-existing condition even without 
this occurrence.] * 


NOTE ON USE 


When liability is directed or admitted, omit the first bracketed 
phrase. | 


Use this instruction when a pre-existing condition was not causing 
pain or disability, but rendered the injured person more susceptible to 
injury than a person without such condition. If the pre-existing condi- 
tion was a dormant condition “lighted up” by the occurrence, use WPI 
30.18 (Previous Infirm Condition). 


If the pre-existing condition was painful or disabling before the 
event on which the claim is based, but was aggravated by the occur- 
rence, use WPI 30.17 (Aggravation of Pre-Existing Condition). 


Use the last bracketed sentence only if the evidence would support 
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a finding that some of the resulting injury would have resulted from 
natural progression of the condition even without the occurrence. 


Do not use this instruction as an insert in the damage instruction. 
It is intended as a separate explanatory instruction if the evidence war- 
rants it. 


COMMENT 


This instruction deals with proximate cause. It does not define a 
separate element of damages, but it is placed here for convenience. In 
previous editions, the subject of particular susceptibility (in common 
parlance, the “eggshell plaintiff’) was included in WPI 30.18 (Previous 
Infirm Condition), which addresses the lighting-up of a previous infirm 
condition. For clarity and better comprehension, the two concepts now 
are set forth as separate instructions. : 


Conceptually, lighting-up addresses injury caused to a pre-existing 
condition, while susceptibility addresses injury caused by such a 
condition. Both principles are contained within the fundamental notion 
that “a tortfeasor takes his victim as he finds him, and must bear li- 
ability for the manner and degree in which his fault manifests itself on 
the individual physiology of the victim.” Buchalski v. Universal Marine 
Corp., 393 F.Supp. 246, 248 (W.D.Wash. 1975). 


For additional discussion, see the Comment to WPI 30.17 (Aggrava- 
tion of Pre-Existing Condition). 


[Current as of September 2018.] 
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CHAPTER 31 


DAMAGES—WRONGFUL DEATH AND 


WPI 31.00 
WPI 31.01 
WPI 31.01.01 
WPI 31.01.02 


WPI 31.02 
WPI 31.02.01 


WPI 31.03 
WPI 31.03.01 


WPI 31.03.02 
WPI 31.04 
WPI 31.05 
WPI 31.06 
WPI 31.06.01 


WPI 31.07 


WPI 31.07.01 


SURVIVAL ACTIONS 


Introduction 

Action by Personal Representative 

Measure of Damages—Survival Action—Statutory 
Beneficiaries 

Measure of Damages—Survival Action—No Statutory 
Beneficiaries 

[Reserved] 

Measure of Damages—Wrongful Death—Action for 
Benefit of Spouse / State Registered Domestic Partner 

[Reserved] 

Measure of Damages—Wrongful Death—Action for 
Benefit of Children/Stepchildren 

Measure of Damages—Wrongful Death—Action for 
Benefit of Dependent Parent, Brother, or Sister 

[Reserved] 

[Reserved] 

[Reserved] 

Measure of Damages—Wrongful Death Actions 
Brought by Parent for Death of Child—RCW 4.24.010 

Measure of Damages—Wrongful Death and Survival 
Actions—No Contributory Negligence—Special 
Verdict Form in The Superior Court of The State of 
Washington for ______. County 

Measure of Damages—Wrongful Death and Survival 
Actions—Contributory Negligence—Special Verdict 
Form 


WPI 31.00 
INTRODUCTION 


Washington has two statutes on wrongful death actions—a general 
wrongful death statute (RCW 4.20.010, in conjunction with RCW 
4,20.020) and a “child injury or death” statute applying to parents’ ac- 
tion for the death of a child (RCW 4.24.010). Washington also has two 
statutes on survival actions—a general survival statute (RCW 4.20.046) 
and a special survival statute (RCW 4.20.060). 
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Each of these statutes is discussed in more detail in the Comments 
to the individual instructions contained in this chapter. For general 
overviews of these statutes, see generally DeWolf and Allen, 16 
Washington Practice, Tort Law and Practice § 7:2 (4th ed.); Andrews, 
Comment, Survivability of Noneconomic Damages for Tortious Death in 
Washington, 21 Seattle U.L.Rev. 625, 632-34 (1998); and Tait v. Wahl, 
97 Wn.App. 765, 768-74, 987 P.2d 127 (1999). 


The causes of action for wrongful death and survival may overlap 
in a particular case. When a case involves both causes of action, care 
must be taken to avoid allowing a double recovery. See the discussion in 
the Comment to WPI 31.01.01 (Measure of Damages—Survival Ac- 
tion—Statutory Beneficiaries); see also Andrews, Comment, Surviv- 
ability of Noneconomic Damages for Tortious Death in Washington, 21 
Seattle U.L.Rev. 625, 632-34 (1998). 


[Current as of September 2018./ 
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WPI 31.01 
ACTION BY PERSONAL REPRESENTATIVE 


Plaintiff (name of personal representative), aS personal represen- 
tative of the estate of (mame of decedent), brings two separate 
legal claims on behalf of the estate: 


1. In one claim [he] [she] represents the estate for 
the personal losses suffered by (ame of decedent); and 


2. In the other claim [he] [she] represents the estate 
for the losses suffered by the beneficiaries of the 
estate, (names of beneficiaries). 


NOTE ON USE 


This is not a damage instruction. This instruction may be used as a 
separate instruction or an advance oral instruction in a case that 
involves both wrongful death and survival claims for personal injury. If 
a case involves only one of these claims, the instruction should be mod- 
ified accordingly. 


For claims under the “child injury or death” statute, RCW 4.24.010, 
the instruction may need to be modified to indicate that the parents as 
well as the personal representative are the plaintiffs. 


COMMENT 


RCW 4.20.010 (wrongful death statute), 4.20.046 (general survival 
statute), and 4.20.060 (special survival statute). 


When the death of a person is caused by the wrongful act, neglect, 
or default of another, RCW 4.20.010 permits the decedent’s personal 
representative to maintain an action for damages against the person 
causing the death on behalf of beneficiaries designated in the statute. 
RCW 4.20.060 provides that an action for personal injury may be prose- 
cuted by the decedent’s executor or administrator in favor of designated 
beneficiaries if the injuries sustained caused the decedent’s death. RCW 
11.02.005 provides that the term “personal representative” includes 
executor, administrator, special administrator, guardian or limited 
guardian, and special representative. 


An action under RCW 4.20.020 and RCW 4.20.060 must be brought 
by the personal representative of the deceased. The parents or 
grandparents of the deceased may not bring the action on their own. 
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See Benoy v. Simons, 66 Wn.App. 56, 831 P.2d 167 (1992) (summary 
judgment dismissing the action was upheld because no personal repre- 
sentative had been appointed for the deceased’s estate). By comparison, 
an action brought under the “child injury or death” statute may be 
brought by the child’s parents. See Benoy v. Simons, 66 Wn.App. at 61; 
WPI 31.06.01 (Measure of Damages—Wrongful Death Actions Brought 
By Parent for Death of Child—RCW 4.24.010). : 


[Current as of September 2018.] 
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WPI 31.01.01 


MEASURE OF DAMAGES—SURVIVAL ACTION— 
| STATUTORY BENEFICIARIES 


It is the duty of the court to instruct you as to the 
measure of damages on the plaintiff's claim for personal 
losses suffered by ame of decedent). [By instructing you on 
damages, the court does not mean to suggest for which 
party your verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (name of decedent's) eState for such damages 
as you find were proximately caused by the negligence of 
the defendant. 


[If you find for the plaintiff] [your verdict must include 
the following undisputed items: 


[here insert undisputed items and amounts] 
In addition] you should consider the following items: 
[1. Economic damages:] 


[(a)][1.] The health care and funeral expenses 
that were reasonably and necessarily 
incurred. | 


[(b)][2.] The net accumulations lost to [his] [her] 
estate. In determining the net accumula- 
tions, you should take into account (name 
of decedent’s) age, health, life expectancy, oc- 
cupation, and habits of industry, respon- 
sibility, and thrift. You should also take 
into account (name of decedent’s) earning Capa- 
city, including [his] [her] actual earnings 
prior to death and the earnings that rea- 
sonably would have been expected to be 
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earned by [him] [her] in the future, in- 
cluding any pension benefits. Further, 
you should take into account the amount 
you find that (name of decedent) reasonably 
would have consumed as personal ex- 
penses [or reasonably would have con- 
tributed to (names of beneficiaries) during [his] 
[her] lifetime] and deduct this from [his] 
[her] expected future earnings to deter- 
mine the net accumulations. 


[2. Noneconomic damages:] 


The [pain,] [suffering,] [anxiety,] [emotional distress, ] 
[humiliation,] [and] [fear] experienced by [him] [her] 
prior to [his] [her] death as a result of (describe event). 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use this instruction for survival actions (brought under RCW 
4.20.046 or RCW 4.20.060) that involve statutory beneficiaries. For such 
actions, use this instruction in conjunction with the applicable instruc- 
tion from this chapter on wrongful death damages. See WPI 31.02.01 
through 31.03.02. 


For survival actions not involving statutory beneficiaries, use WPI 
31.01.02 (Measure of Damages—Survival Action—No Statutory Benefi- 
ciaries) instead of this instruction. 
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Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


Do not use the bracketed paragraph on noneconomic damages in 
cases involving instantaneous death. For further discussion of this is- 
sue, see the Comment below. 


COMMENT 
RCW 4.20.046 and RCW 4.20.060. 


Survival statutes. The general survival statute, RCW 4.20.046, 
provides in relevant part that “[a]ll causes of action by a person... 
against another person . . . shall survive to the personal representa- 
tives of the former and against the personal representatives of the lat- 
ter. . .” A 1993 amendment to the statute allows damages for “pain 
and suffering, anxiety, emotional distress, or humiliation,” but only on 
behalf of the beneficiaries listed in RCW 4.20.020, and specifies that 
these damages may be recovered regardless of whether the death was 
caused by the injury forming the basis for the action. See RCW 4.20.046. 


The special survival statute, RCW 4.20.060, provides in relevant 
part that “[nlo action for a personal injury to any person occasioning 
death shall abate . . . by reason of such death” if the decedent is 
survived by a statutory beneficiary (spouse, child, state registered do- 
mestic partner, dependent parent, or dependent sibling). 


These survival statutes differ in several respects. The special sur- 
vival statute applies only to personal injuries “occasioning death,” RCW 
4.20.060, while the general survival statute applies whether or not the 
death was caused by the personal injury that forms the basis for the 
action. RCW 4.20.046. 


Compensation awarded under the general survival statute, RCW 
4.20.046, becomes an asset of the estate. When there are wrongful death 
beneficiaries, compensation for pre-death personal injuries, including 
medical and hospital expenses and pre-death pain, suffering, anxiety, 
emotional distress, humiliation, and fear are awarded to the statutory 
beneficiaries, in accordance with the intestate succession statute, RCW 
11.04.015. See Wilson v. Grant, 162 Wn.App. 731, 258 P.38d 689 (2011); 
Parrish v. Jones, 44 Wn.App. 449, 722 P.2d 878 (1986). 


Significance of statutory beneficiaries. For actions involving 
statutory beneficiaries, this pattern instruction sets out the applicable 
elements of damages, including both economic and noneconomic 
damages. By comparison, when there are no statutory beneficiaries, 
noneconomic damages are not available. RCW 4.20.046 (as amended in 
1993, see above); RCW 4.20.060. For this reason, a separate pattern 
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instruction has been drafted for survival actions not involving statutory 
beneficiaries. Compare this instruction with WPI 31.01.02 (Measure of 
Damages—Survival Claim—No Statutory Beneficiaries). 


Loss of enjoyment of life. In Otani v. Broudy, 151 Wn.2d 750, 
760-62, 92 P.38d 192 (2004), the Supreme Court held that postdeath 
damages for loss of enjoyment of life are not recoverable by a decedent's 
estate under Washington’s survival statutes. 


Instantaneous death. In cases involving instantaneous death, the 
plaintiff may not recover any damages for pain and suffering. Pain and 
suffering damages are available only if “measurable time” elapses be- 
tween injury and death. Chapple v. Ganger, 851 F.Supp. 1481, 1486 
(E.D. Wash.1994) (citing Bingaman v. Grays Harbor Comm’ty Hosp., 
103 Wn.2d 831, 837, 699 P.2d 1230 (1985)); Tait v. Wahl, 97 Wn. App. 
765, 770-71, 987 P.2d 127 (1999). 


Avoiding double recoveries. The causes of action for wrongful 
death and survival may overlap in a particular case. The same recovery 
may be allowed under more than one statute. Care must be taken to 
avoid allowing a double recovery. See, e.g., Hinzman v. Palmanteer, 81 
Wn.2d 327, 501 P.2d 1228 (1972), disapproved of on other grounds in 
Wooldridge v. Woolett, 96 Wn.2d 659, 666-67, 638 P.2d 566 (1981) 
(regarding duplication of damages between the general survival statute 
and the “child injury or death” statute); Criscuola v, Andrews, 82 Wn.2d 
68, 69-70, 507 P.2d 149 (1973) (regarding duplication of damages be- 
tween the general survival statute and the wrongful death statute). 


The court in Criscuola stated: “The problem of prospective double 
compensation where actions are brought under both survival and wrong- 
ful death actions is avoided if recovery under the survival action is 
limited to the prospective net accumulations of the deceased.” Criscuola 
v. Andrews, 82 Wn.2d at 70, The WPI Committee has addressed this is- 
sue from Criscuola by limiting the element of lost income to net 
accumulations. 


[Current as of September 2018.] 
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WPI 31.01.02 


MEASURE OF DAMAGES—SURVIVAL ACTION—NO 
STATUTORY BENEFICIARIES 


It is the duty of the court to instruct you as to the 
measure of damages. [By instructing you on damages, the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (name of decedent's) eState for such damages 
as you find were proximately caused by the negligence of 
the defendant. 


[If you find for the plaintiff] [your verdict must include 
the following undisputed items: 


{here insert undisputed items and amounts] 
In addition] you should consider the following items: 


(1) The health care and funeral expenses that were 
reasonably and necessarily incurred. 


(2) The net accumulations lost to [his] [her] estate. 
In determining the net accumulations, you should 
take into account (name of decedent’s) AGe, health, life 
expectancy, occupation, and habits of industry, 
responsibility, and thrift. You should also take 
into account (name of decedent’s) earning Capacity, 
including [his] [her] actual earnings prior to death 
and the earnings that reasonably would have 
been expected to be earned by [him] [her] in the 
future, including any pension benefits. Further, 
you should take into account the amount you find 
that (mame of decedent) reasonably would have con- 
sumed as personal expenses and deduct this 
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from [his] [her] expected future earnings to 
determine the net accumulations. 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


NOTE ON USE 


Use this instruction for survival actions (brought under RCW 
4.20.046 or RCW 4.20.060) for which there are no statutory beneficiaries. 
For survival actions that do involve statutory beneficiaries, use WPI 
31.01.01 (Measure of Damages—Survival Action—Statutory Beneficia- 
ries) instead of this instruction. 


Because this instruction is limited to cases not involving statutory 
beneficiaries, it will not be accompanied by a wrongful death instruction. 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


COMMENT 
RCW 4.20.046 and RCW 4.20.060. 


For a discussion of this instruction and its relationship with the 
other pattern instruction on survival action damages, see Comment to 
WPI 31.01.01 (Measure of Damages—Survival Action—Statutory 
Beneficiaries). 


[Current as of September 2018. ] 
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WPI 31.02 


[RESERVED] 
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WPI 31.02.01 


MEASURE OF DAMAGES—WRONGFUL DEATH— 
ACTION FOR BENEFIT OF SPOUSE / STATE 
REGISTERED DOMESTIC PARTNER 


It is the duty of the court to instruct you as to the 
measure of damages on plaintiff's claim for losses suf- 
fered by (mame of spouse / state registered domestic partner). [By instructing 
you on damages, the court does not mean to suggest for 
which party your verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (name of spouse / state registered domestic partner) for 
such damages as you find were proximately caused by 
the death of (name of decedent). 


[lf you find for the plaintiff] [your verdict must include 
the following undisputed items: 


(here insert undisputed items and amounts) 
In addition] you should consider the following items: 
(1) Economic Damages: 


(a) [You should consider as past economic dam- 
ages any benefit of value, including money, 
goods, and services that (name of spouse / state 
registered domestic partner) WOUId have received from 
(name of decedent) up to the present time if (ame of 
decedent) had lived.] 


(b) You should [also] consider as future eco- 
nomic damages what benefits of value, in- 
cluding money, goods, and services (name of 
decedent) WOuld have contributed to (name of spouse / 
state registered domestic partner) in the future had (name of 
decedent) lived. 
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(2) Noneconomic Damages: 


You should also consider what (name of decedent) rea- 
sonably would have been expected to contribute to 
(name of spouse / state registered domestic partner) IN the way of [mari- 
tal] [domestic partner] consortium. [Marital consor- 
tium” means the fellowship of husband and wife and 
the right of one spouse to the company, cooperation, 
and aid of the other in the matrimonial relationship. It 
includes emotional support, love, affection, care, ser- 
vices, companionship, including sexual companion- 
ship, as well as assistance from one spouse to the 
other.] (“Domestic partner consortium” means the fel- 
lowship of state registered domestic partners and the 
right of one domestic partner to the company, coop- 
eration, and aid of the other in the domestic 
partnership. It includes emotional support, love, affec- 
tion, care, services, companionship, including sexual 
companionship, as well as assistance from one do- 
mestic partner to the other.] 


In making your determinations, you should take into 
account (name of decedent’s) age, health, life expectancy, oc- 
cupation, and habits [of industry, responsibility and thrift]. 
You should also take into account (name of decedent’s) earning 
capacity, including (name of decedent's) actual earnings prior to 
death and the earnings that reasonably would have been 
expected to be earned by (ame of decedent) in the future. In 
determining the amount that (mame of decedent) reasonably 
would have been expected to contribute in the future to 
(name of spouse / state registered domestic partner), YOU should also take 
into account the amount you find (name of decedent) customarily 
contributed to mame of spouse / state registered domestic partner). . 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 
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Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use for actions that are brought for the benefit of a surviving spouse 
or state registered domestic partner pursuant to RCW 4.20.010 (and 
RCW 4.20.020), the wrongful death statute. 


Do not use this instruction for claims under RCW 4.20.046 (the 
general survival statute), RCW 4.20.060 (the special survival statute), 
or RCW 4.24.010 (the “child injury or death” statute). If elements of 
damage to the estate, such as funeral expenses for the decedent, are 
claimed by the personal representative pursuant to RCW 4.20.046 or if 
damages for the decedent’s pain and suffering or medical expenses are 
claimed by the personal representative under RCW 4.20.060, such dam- 
ages should be covered separately in WPI 31.01.01 (Measure of Dam- 
ages—Survival Action—Statutory Beneficiaries). For claims based on 
RCW 4.24.010, use WPI 31.06.01 (Measure of Damages—Wrongful 
Death Actions Brought by Parent for Death of Child—RCW 4.24.010). 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


See Comment for a discussion of contributory negligence. 


For future damages that must be discounted to present cash value, 
use WPI 34.02 (Future Economic Damages—Present Cash Value). 


COMMENT 
RCW 4.20.010. 


Beneficiaries. RCW 4.20.020 lists a surviving spouse and state 
registered domestic partner as beneficiaries of a wrongful death action. 
An unmarried person does not have a cause of action under the wrong- 
ful death statute for loss of a cohabitant’s consortium. Roe v. Ludtke 
Trucking, Inc., 46 Wn.App. 816, 732 P.2d 1021 (1987). 


It has long been established that a surviving spouse need not have 
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been dependent upon the decedent to recover under the wrongful death 
statute. Higbee v. Shorewood Osteopathic Hosp., 105 Wn.2d 33, 711 
P.2d 306 (1985); Clason v. Velguth, 168 Wash. 242, 11 P.2d 249 (1932); 
Jensen v. Culbert, 134 Wash. 599, 236 P. 101 (1925). Damages in wrong- 
ful death action brought for the benefit of a surviving spouse are fixed 
at the decedent’s death. Stuart v. Consolidated Foods Corp., 6 Wn.App. 
841, 496 P.2d 527 (1972). These same principles should apply in cases 
involving a state registered domestic partner. 


Contributory negligence. RCW 4.22.020 provides in part that “in 
an action brought for wrongful death or loss of consortium, the contrib- 
utory fault of the decedent or injured person shall be imputed to the 
claimant in that action.” It is reversible error not to impute the contrib- 
utory negligence of a decedent to the statutory beneficiaries in a wrong- 
ful death action as required by RCW 4.22.020. Ginochio v. Hesston 
Corp., 46 Wn.App. 843, 733 P.2d 551 (1987). 


[Current as of September 2018./ 
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MEASURE OF DAMAGES—WRONGFUL DEATH— 
ACTION FOR BENEFIT OF CHILDREN/ 
STEPCHILDREN 


It is the duty of the court to instruct you as to the 
measure of damages on plaintiff's claim for losses suf- 
fered by (ames of children/stepchildren). [By instructing you on dam- 
ages, the court does not mean to suggest for which party 
your verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (names of children/stepchildren) for such damages 
as you find were proximately caused by the death of mame 
of decedent). : 





[If you find for the plaintiff] [your verdict must include 
the following undisputed items: 


[here insert undisputed items and amounts] 
In addition] you should consider the following items: 
(1) Economic Damages: | 


[((a) You should consider as past economic dam- 
ages any benefit of value, including money, 
goods, and services that (name of children/ 
stepchildren) WOUld have received from (name of 
decedent) Up to the present time if (name of decedent) 
had lived.] 





[(b)] You should [also] consider as future eco- 
nomic damages what benefits of value, 
including money, goods, and services (ame 
of decedent) WOUld have contributed to (names of 
children/stepchildren) in the future had (mame of decedent) 
lived. 
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(2) Noneconomic Damages: 


You should also consider what (ame of decedent) 
reasonably would have been expected to contrib- 
ute to (ames of children/stepchildren) In the way of love, 
care, companionship, and guidance. 


In making your determinations, you should take into 
account (name of decedent’s) age, health, life expectancy, oc- 
cupation, and habits [of industry, responsibility and thrift]. 
You should also take into account (name of decedent’s) earning 
capacity, including (mame of decedent’s) actual earnings prior to 
death and the earnings that reasonably would have been 
expected to be earned by (ame of decedent) in the future. In 
determining the amount that (mame of decedent) reasonably 
would have been expected to contribute in the future to 
(names of children/stepchildren), YOU should take into account the 
amount you find (mame of decedent) customarily contributed to 
(names of children/stepchildren),. 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 
Use for actions that are brought for the benefit of children or 
stepchildren pursuant to RCW 4.20.010 (and RCW 4.20.020), the wrong- 
ful death statute. 


Do not use this instruction for claims under RCW 4.20.046 (the 
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general survival statute), RCW 4.20.060 (the special survival statute), 
or RCW 4.24.010 (the “child injury or death” statute). If elements of 
damage to the estate, such as funeral expenses for the decedent, are 
claimed by the personal representative pursuant to RCW 4.20.046 or if 
damages for the decedent’s pain and suffering or medical expenses are 
claimed by the personal representative under RCW 4.20.060, such dam- 
ages should be covered separately in WPI 31.01.01 (Measure of Dam- 
ages—Survival Action—Statutory Beneficiaries). For claims based on 
RCW 4.24.010, use WPI 31.06.01 (Measure of Damages—Wrongful 
Death Actions Brought by Parent for Death of Child—RCW 4.24.010). 


‘Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


For further discussion of contributory negligence, see the Comment 
to WPI 31.02.01 (Measure of Damages—Wrongful Death—Action for 
Benefit of Spouse/State Registered Domestic Partner). 


For future damages that must be discounted to present cash value, 
use WPI 34.02 (Future Economic Damages—Present Cash Value). 


COMMENT 


See Comment to WPI 31.02.01 (Measure of Damages—Wrongful 
Death—Action for Benefit of Spouse/State Registered Domestic Partner). 


The Washington Supreme Court created a cause of action for loss of 
parental consortium in Ueland v. Reynolds Metals Co., 103 Wn.2d 131, 
131-32, 691 P.2d 190 (1984). The court defined parental consortium as 
the “loss of a parent’s love, care, companionship, and guidance... ..” 
Ueland v. Reynolds Metals Co., 103 Wn.2d at 132, n.1. Subsequent 
cases from the Court of Appeals have involved parental consortium 
instructions that used slightly different terminology, but in none of 
these cases did the appellate court rule on the appropriate phrasing of 
the instruction. See Ebsary v. Pioneer Human Services, 59 Wn.App. 
218, 224, 796 P.2d 769 (1990) (“love, affection, care, companionship, 
protection, guidance, and moral and intellectual training and instruc- 
tion”); Cornejo v. State, 57 Wn.App. 314, 323, 788 P.2d 554 (1990) (““sup- 
port, love, care, guidance, training, instruction and protection”). 


[Current as of September 2018./ 
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MEASURE OF DAMAGES—WRONGFUL DEATH— | 
ACTION FOR BENEFIT OF DEPENDENT PARENT, 
BROTHER, OR SISTER 


It is the duty of the court to instruct you as to the 
measure of damages on plaintiff's claim for losses suf- 
fered by (name of dependent parent/brother/sister). [By instructing you 
on damages, the court does not mean to suggest for which 
party your verdict should be rendered. 


lf your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (name of dependent parent/brother/sister) for Such 
damages as you find were proximately caused by the 
negligence of the defendant. 


[lf you find for the plaintiff] [your verdict must Include 
the following undisputed items: 


[here insert undisputed items and amounts] 
In addition] you should consider the following items: 
1. Economic Damages: 


You should consider what benefits of monetary 
value, including money, goods, and services the 
decedent would have contributed to (name of dependent 
parent/brother/sister) NAA (name of decedent) lived. 


2. Noneconomic Damages: 


You should also consider what (mame of decedent) rea- 
sonably would have been expected to contribute 
tO (name of dependent parent/brother/sister) In the way of love, 
care, companionship, and guidance had (name of 
decedent) lived. 
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In making your determination, you should take into 
account (name of decedent’s) age, health, life expectancy, oc- 
cupation, and habits. You should also take into account 
(name of decedent’s) earning Capacity, including (mame of decedent's) 
actual earnings prior to death and the earnings that rea- 
sonably would have been expected to be earned by (name of 
decedent) in the future. In determining the amount that mame of 
decedent) reasonably would have been expected to contribute 
in the future to (names of dependent parent/brother/sister), YOU Should 
also take into account the amount you find (ame of decedent) 
customarily contributed to (name of dependent parent/brother/sister). 














The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use this instruction for wrongful death actions brought by “second- 
tier” beneficiaries, i.e., by dependent parents, brothers and sisters, 
under the wrongful death statute, RCW 4.20.010 (and RCW 4.20.020). 
For actions by “first-tier” beneficiaries under this statute, use either 
WPI 31.02.01 (Measure of Damages—Wrongful Death—Action for Bene- 
fit of Spouse/State Registered Domestic Partner) or WPI 31,03.01 (Mea- 
sure of Damages—Wrongful Death—Action for Benefit of Children/ 
Stepchildren). 


For survival claims, use either WPI 31.01.01 (Measure of Dam- 
ages—Survival Action—Statutory Beneficiaries) or WPI 31.01.02 (Mea- 
sure of Damages—Survival Action—No Statutory Beneficiaries), instead 
of this instruction. 


For claims under the “child injury or death” statute, use WPI 31.06.01 
353 


WPI 31.03.02 NEGLIGENCE—PROXIMATE CAUSE 


(Measure of Damages—Wrongful Death Actions Brought by Parent for 
Death of Child—RCW 4.24.010) instead of this instruction. 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


For further discussion of contributory negligence, see the Comment 
to WPI 31.02.01 (Measure of Damages—Wrongful Death—Action for 
Benefit of Spouse/State Registered Domestic Partner). 


COMMENT 


Election of remedies for parents. If the parents meet the statu- 
tory criteria, they have an election of remedies and may sue under ei- 
ther the wrongful death statute (RCW 4.20.010) or the “child injury or 
death” statute (RCW 4.24.010). Machek v. City of Seattle, 118 Wash. 
42, 45, 48, 203 P. 25 (1921); Cavazos v. Franklin, 73 Wn.App. 116, 121, 
867 P.2d 674 (1994); Masunaga v. Gapasin, 57 Wn.App. 624, 627-28, 
790 P.2d 171 (1990). The damage elements are different under each 
statute. 


Siblings. Non-dependent siblings of a decedent do not have a cause 
of action for loss of consortium under RCW 4.20.010 and RCW 4.20.020. 
Long v. Dugan, 57 Wn.App. 309, 311-12, 788 P.2d 1 (1990). 


For a discussion of other issues relating to the wrongful death stat- 
ute, RCW 4.20.010, see the Comment to WPI 31.02.01 (Measure of Dam- 
ages—Wrongful Death—Action for Benefit of Spouse/State Registered 
Domestic Partner). For a discussion of other issues relating to the “child 
injury or death” statute, RCW 4.24.010, see the Comment to WPI 31.06.01 
(Measure of Damages—Wrongful Death Actions Brought by Parent for 
Death of Child—RCW 4.24.010). 


[Current as of September 2018./ 
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WPI 31.06.01 


MEASURE OF DAMAGES—WRONGFUL DEATH 
ACTIONS BROUGHT BY PARENT FOR DEATH OF 
CHILD—RCW 4.24.010 


It is the duty of the court to instruct you as to the 
measure of damages [on plaintiffs’ claim for personal 
losses suffered by (names of parents)]. [By instructing you on 
damages, the court does not mean to suggest for which 
party your verdict should be rendered. 


If your verdict is for the plaintiffs, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (names of parents) for such damages as you 
find were proximately caused by the negligence of the 
defendant. 


[lf you find for the plaintiffs] [your verdict must include 
the following undisputed items: 


[here insert undisputed items and amounts] 
In addition] you should consider the following items: 
1. Economic Damages 


[(a)] [The reasonable value of necessary medical 
care, treatment, and services received by 
(name of child).] 


[(b)] [The reasonable value of (name of child’s) funeral 
and burial expenses.] 


[(c)] [The economic value of services and sup- 
port (name of child) reasonably would have been 
expected to contribute to (name of parents) from 
the date of (name of child’s) injury [until [he] [she] 
would have attained the age of majority], 
less the cost tO (name of parents) Of (name of child’s) 
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support and maintenance [during that 
interval].] 


2. Noneconomic Damages 


[(a)] [The loss of love and the destruction of the 
parent-child relationship between (name of child) 
and (name of parents) , including the grief, mental 
anguish, and suffering Of ~mame of parents) AS a 
result Of (name of child’s) death.] 


[(b)] [The loss of companionship, including 
mutual society and protection, Of (name of child) 
tO (name of parents).] 


In making your determinations, you should take into 
account (name of child’s) age, health, life expectancy, character, 
and habits, as well as any other relevant factors. 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use for wrongful death actions filed by a parent under RCW 
4.24.010 (the child injury or death statute). Do not use this instruction 
if the parents have elected to sue under the wrongful death statute, 
RCW 4.20.010. 


Do not use this instruction for claims under RCW 4.20.046 (the 
general survival statute) or RCW 4.20.060 (the special survival statute). 
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If elements of damage to the estate of the child are claimed by the 
personal representative pursuant to either of those statutes, use WPI 
31.01.01 (Measure of Damages—Survival Action—Statutory Beneficia- 
ries), or WPI 31.01.02 (Measure of Damages—Survival Action—No 
Statutory Beneficiaries), as appropriate. 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


See Comment for further discussion of contributory negligence of 
children. 


COMMENT 


Background. A claim by the personal representative for loss to the 
estate under RCW 4.20.046 (the general survival statute), or, in cases 
involving the death of a child upon whom the parents were dependent 
for support, under RCW 4.20.060 (the special survival statute), is often 
joined in the same action with the direct claim of a parent for wrongful 
death under RCW 4.24.010 (the child injury or death statute). This 
instruction covers only those damages recoverable for the parents’ direct 
action under RCW 4,.24.010. A separate instruction is needed for claims 
for damages to the child’s estate brought by the personal representative 
under one of the survival statutes. 


Statute. The child injury or death statute gives parents a direct ac- 
tion for the injury or death of a minor child to whom they regularly 
contributed support, or for the death of a child upon whom the parent 
was dependent for support. RCW 4.24.010. 


The child injury or death statute provides preatee specificity than 
the other wrongful death and survival statutes regarding the available 
damages. The plaintiff may recover “damages for medical, hospital, 
medication expenses, and loss of services and support” as well as dam- 
ages “for the loss of love and companionship of the child and for injury 
to or destruction of the parent-child relationship. . ..” RCW 4.24.010. 


Statute’s 1998 amendment. RCW 4.24.010 was amended in 1998, 
Before 1998, the statute set separate standards for mothers and fathers 
with regard to their ability to bring an action for injury or death of a 
child. The 1998 amendment unified the standards for mothers and 
fathers. Laws of 1998, Chapter 237, § 2; 1997-98 Final Legislative 
pa p. 181. The Legislature stated its intent for this amendment as 

ollows: 


It is the intent of this act to address the constitutional issue of 
equal protection addressed by the Washington state supreme court 


360 


DAMAGES—WRONGFUL DEATH . WPI 31.06.01 


in Guard v. Jackson, 1382 Wn.2d 660 (1997), The legislature intends 
to provide.a civil cause of action for wrongful injury or death of a 
minor child to a mother or father, or both, if the mother or father 
has had significant involvement in the child’s life, including but not 
limited to, emotional, psychological, or financial support. 


Laws of 1998, Chapter 237, § 1. | 


This statement of intent to allow an action by a parent who has had 
significant involvement in the child’s life applies only to actions for 
wrongful injury or death of minor children. See Philippides v. Bernard, 
151 Wn.2d 376, 384-85, 88 P.38d 939 (2004). The 1998 amendment to 
RCW 4.24.010 did not alter the requirement that parents be financially 
dependent on an adult child to recover for that child’s injury or death. 
Philippides v. Bernard, 151 Wn.2d at 388. 


Election of remedies. If the parents meet the statutory criteria, 
they have an election of remedies and may sue under either the wrong- 
ful death statute (RCW 4.20.010) or the parental claim for death of a 
child statute (RCW 4.24.010). Machek v. City of Seattle, 118 Wash. 42, 
45, 48, 203 P. 25 (1921); Cavazos v. Franklin, 73 Wn.App. 116, 121, 867 
P.2d 674 (1994); Masunaga v. Gapasin, 57 Wn.App. 624, 627-28, 790 
P.2d 171, 173 (1990). In addition to either of these remedies, the 
personal representative can maintain an entirely independent survival 
action. Cavazos v. Franklin, 73 Wn.App. at 121. 


Elements of damages. The court in Hinzman v. Palmanteer, 81 
Wn.2d 327, 329, 331-32, 501 P.2d 1228 (1972), held that the statutory 
terms “loss of love and injury to or destruction of the parent-child rela- 
tionship” were intended by the Legislature to add “parental grief, 
mental anguish and suffering” as elements of damages under RCW 
4,24.010. The Hinzman court also held that those elements of damages 
were in addition to “loss of companionship,” which existing case law 
defined to be “the value of mutual society and protection.” Hinzman v. 
Palmanteer, 81 Wn.2d 327, 329, 331-32 (quoting Clark v. Icicle Irr. 
Dist., 72 Wn.2d 201, 482 P.2d 541 (1967)). The court in Hinzman also 
held that it was not error to instruct on damages in the words of the 
statute. 


Death of a minor child. Damages under RCW 4.24.010 for loss of 
companionship or for injury to or destruction of the parent-child rela- 
tionship are not limited to the period of the decedent’s minority. Balmer 
v. Dilley, 81 Wn.2d 367, 371-72, 502 P.2d 456 (1972). In a case involv- 
ing the death of a minor child, as opposed to the death of a child upon 
whom the parents are dependent for support, the measure of economic 
damages under RCW 4.24.010 for loss of services and support has been 
limited to the period of the decedent’s minority. See Skeels v. Davidson, 
18 Wn.2d 358, 1389 P.2d 301 (1943); Mieske v. Public Utility Dist. No. 1 
of Cowlitz County, 42 Wn.2d 871, 259 P.2d 647 (1953); Lockhart v. 
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Besel, 71 Wn.2d 112, 426 P.2d 605 (1967) (overruling Skeels in part) 
(holding that the measure of damages under RCW 4.24.010 should be 
extended to include the loss of companionship of a minor child during 
the minority). 


Contributory negligence. RCW 4.22.020 provides in part that, 
“in an action brought for wrongful death or loss of consortium, the con- 
tributory fault of the decedent or injured person shall be imputed to the 
claimant in that action.” Traditionally, children under age six have not 
been held contributorily negligent. Price v. Kitsap Transit, 125 Wn.2d 
456, 461-62, 886 P.2d 556 (1994); Bauman v. Crawford, 104 Wn.2d 241, 
704 P.2d 1181 (1985). For a related discussion, see the Comment to 
WPI 11.03 (Child under Six Years of Age Incapable of Contributory 
Negligence). 


[Current as of September 2018.] 
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MEASURE OF DAMAGES—WRONGFUL DEATH AND 
SURVIVAL ACTIONS—NO CONTRIBUTORY 
NEGLIGENCE—SPECIAL VERDICT FORM IN THE 
SUPERIOR COURT OF THE STATE OF 
WASHINGTON FOR —______ COUNTY 


NOZLet Ie 
as Personal 
Representative 
of the Estate of 
SPECIAL 
staat a |. tec VERDICT 
Plaintiff, FORM 


vs. 
Defendant. 


We, the jury, answer the following questions submit- 
ted by the court: 


QUESTION 1: WaS (name of defendant) negligent? 


ANSWER: iit oc OF Ds (Write “ves” or “no”) 


(INSTRUCTION: If you answered “no” to Question 1, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 1, answer Question 2.) 


QUESTION 2: Was (ame of defendant’s) negligence a proximate 
cause of the death of (name of decedent)? 


ANSWER: ————_ (Write “yes” or “no”) . 


(INSTRUCTION: If you answered “no” to Question 2, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 2, answer Question 3.) 
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QUESTION 3: What do you find to be the amount of dam- 
ages for each of the following: 


A. Personal Damages of (name of | 1. erat 
decedent): 


B. Damages of the Beneficiaries: 


For (name of first beneficiary): 
For (name of second beneficiary): 
For (name of third beneficiary): 


HAH 


(INSTRUCTION: Sign this verdict and notify the bailiff.) 
Dated this ______ day of —____, 20. 


Presiding Juror 
NOTE ON USE 


This special verdict form is for use in wrongful death and survival 
actions that do not involve contributory negligence. For those wrongful 
death and survival actions that do involve contributory negligence, use 
WPI 31.07.01 (Measure of Damages—Wrongful Death and Survival Ac- 
tions—Contributory Negligence—Special Verdict Form) instead of this 
special verdict form. 


This special verdict form will need to be modified for cases involv- 
ing multiple defendants or “empty chairs.” For assistance in this regard, 
see WPI 45.24 (Special Verdict Form—Personal. Injury/Wrongful 
Death—Multiple Defendants—No Contributory Negligence—No “Empty 
Chairs”) or WPI 45.25 (Special Verdict Form—Personal Injury/Wrongful 
Death—Multiple Defendants—No Contributory spr rag ane! Empty 
Chairs”). 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—No Contribu- 
tory Negligence). 


“Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
with this verdict form. 
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For a discussion of the issues involved in drafting special verdict 
forms, see WPI Chapter 45 (Forms of Verdicts). 


[Current as of September 2018./ 
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MEASURE OF DAMAGES—WRONGFUL DEATH AND 
SURVIVAL ACTIONS—CONTRIBUTORY 
NEGLIGENCE—SPECIAL VERDICT FORM 


IN THE SUPERIOR COURT OF THE STATEOF WASHING- 
TON FOR ————_— COUNTY 


: NO. 
as Personal 
Representative 
of the Estate of 
SPECIAL 
Bs shad aes ena VERDICT 
Plaintiff, FORM 


vs. 
Defendant. 


We, the jury, answer the following questions submit- 
ted by the court: 
QUESTION 1: Was (name of defendant) negligent? 

ANSWER: ——__—_- (Write “yes” or “no”) 


(INSTRUCTION: If you answered “no” to Question 1, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 1, answer Question 2.) 


QUESTION 2: Was (name of defendant’s) negligence a proximate 
cause of the death of (name of decedent)? 


ANSWER: ———_- (Write “yes” or “no”) 
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(INSTRUCTION: If you answered “no” to Question 2, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 2, answer Question 3.) 


QUESTION 3: What do you find to be the amount of dam- 
ages for each of the following: 


A. Personal Damages of (name of ee 
decedent): 


B. Damages of the Beneficiaries: 


For (name of first beneficiary): 
For (name of second beneficiary): 
For (name of third beneficiary): 


AAA 


(INSTRUCTION: Answer Question 4.) 
QUESTION 4: Was (name of decedent) alSO negligent? 
ANSWER: ———_——__ (Write “yes” or “no) 


(INSTRUCTION: If you answered “no” to Question 4, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 4, answer Question 5.) 


QUESTION 5: Was (name of decedent’s) negligence a proximate 
cause of [his] [her] death? 


ANSWER: ————- (Write “yes” or “no”) 


(INSTRUCTION: If you answered “no” to Question 5, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 5, answer Question 6.) 


QUESTION 6: Assume that 100% represents the total 
combined negligence that proximately caused (name of dece- 
dent's) [injury] [damage]. What percent of this 100% is attrib- 
utable to (mame of decedent's) negligence and what percentage of 
this 100% is attributable to (mame of defendant's) negligence? 
Your total must equal 100%. 
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ANSWER: Percentage 


To (name of Hadédaett i % 


To (name of defendant): | % 
TOTAL: 100% 


(INSTRUCTION: Sign this verdict and notify the bailiff.) 
Dated this ______. day of —____., 20. 


Presiding Juror 
NOTE ON USE 


This special verdict form is for use in wrongful death and survival 
actions involving contributory negligence. For those wrongful death and 
survival actions that do not involve contributory negligence, use WPI 
31.07 (Measure of Damages—Wrongful Death and Survival Actions—No 
Contributory Negligence—Special Verdict Form) instead of this special 
verdict form. 


This special verdict form will need to be modified for cases involv- 
ing multiple defendants or “empty chairs.” For assistance in this regard, 
see WPI 45.26 (Special Verdict Form—Personal Injury/Wrongful 
Death—Multiple Defendants—Contributory Negligence—No “Empty 
Chairs”) or WPI 45.27 (Special Verdict Form—Personal Injury/Wrongful 
ee OR Defendants—Contributory Negligence—“Empty 
Chairs”) 


-This special verdict form will also need to be modified for cases 
involving issues of a beneficiary’s contributory negligence. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—No Contribu- 
tory Negligence). 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
WPI 21.03 (Burden of Proof on the Issues—Contributory Negligence—No 
Counterclaim), and WPI 11.01 (Contributory Negligence—Definition) 
with this verdict form. 


COMMENT 


For a discussion of the issues involved in drafting special verdict 
forms, see WPI Chapter 45 (Forms of Verdicts). 
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[Current as of September 2018./ 
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CHAPTER 32 


DAMAGES—INJURY TO SPOUSE, 
DOMESTIC PARTNER, PARENT, OR CHILD 


WPI 32.01 to 32.03 [Reserved] 

WPI 32.04 Measure of Damages—Loss of Consortium—Spouse/ 
State Registered Domestic Partner 

WPI 32.05 Measure of Damages—Loss of Consortium—Parent 

WPI 32.06 [Reserved] “ 

WPI 32.06.01 Measure of Damages—Injury to Child—Action Brought 
by Parent (RCW 4.24.010) 


WPI 32.01 TO 32.03 
[RESERVED] 
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WPI 32.04 | 


MEASURE OF DAMAGES—LOSS OF 
CONSORTIUM—SPOUSE/STATE REGISTERED 
DOMESTIC PARTNER a 
Loss [to the plaintiff husband] [to the olaintift wife] [to 
the plaintiff state registered domestic partner] of the 
consortium of [his] [her] [wife] [husband] [state registered 
domestic partner]. 


The term “consortium” means the fellowship of 
[spouses] [husband and wife] [state registered domestic 
partners] and the right of [one spouse] [one domestic 
partner] to the company, cooperation, and aid of the other 
in the [matrimonial] [domestic partnership] relationship. It 
includes emotional support, love, affection, care, services, 
companionship, including sexual companionship, as well 
as assistance from [one spouse] [one domestic partner] 
to the other. 


NOTE ON USE 


For actions in which loss of spousal or state registered domestic 
partner consortium is claimed in an injury case, this phrase is to be 
inserted in the noneconomic damages section of the damage instruction 
(WPI 30.01.01, WPI 30.02.01, or WPI 30. 03.01) when the evidence justi- 
fies its use. 


In an action involving the death of a spouse or state registered do- 
mestic partner, use WPI 31.02.01 (Measure of Damages—Wrongful 
Death—RCW 4.20.010—Action for Benefit of Spouse/State Registered 
Domestic Partner), 


Use bracketed material as applicable. 
COMMENT 


In 2012, as the result of the voters’ approval of Referendum Mea- 
sure No. 74, RCW 26.04.010, which defined marriage as “a civil contract 
between a male and a female,” was amended to “a civil contract be- 
tween two persons.” This instruction has been revised to be consistent 
with the current definition of marriage. 


372 


DAMAGES—INJURY TO SPOUSE WPI 32.04 


Loss of consortium by domestic partners. The Legislature 
amended the statute on wrongful death actions, RCW 4.20.020, to 
specify that consortium may be recovered in such cases by state 
registered domestic partners. See Laws of 2007, Chapter 156, § 29. For 
injury actions, however, there is no corresponding statute addressing 
loss of consortium, so the Legislature has not expressly addressed this 
issue. The WPI Committee believes that the Legislature’s enactment for 
wrongful death cases would be implied for the personal injury actions, 
which are governed by the common law. See generally DeWolf and 
Allen, 16 Washington Practice, Tort Law and Practice § 6.33 (4th ed.). 
Additionally, the 2009 Legislature passed a bill stating its intent that 
state registered domestic partners are to be treated the same as spouses, 
including by extending to domestic partners the common law rights 
that apply to spouses. See Laws of 2009, Chapter 521, § 1. For these 
reasons, domestic partners were added to the pattern instruction above 
as part of the WPI Committee’s 2009 revisions. 


Loss of consortium by spouse. Loss of consortium is a proper el- 


ement of damage in an action involving injury to a spouse. Lundgren v. 
Whitney’s, Inc., 94 Wn.2d.91, 96, 614 P.2d 1272 (1980). 


Loss of consortium generally. Loss of consortium is the separate 
claim of the “deprived” spouse suffering the loss and any recovery 
received is that spouse’s property. See Reichelt v. Johns-Manville Corp., 
107 Wn.2d 761, 776, 733 P.2d 530 (1987). See the Comment to WPI 
30.01 (Measure of Damages—Personal and Property—No Contributory 
Negligence) for a discussion relating to the listing of such claims 
separately in the verdict form. Because loss of consortium is the sepa- 
rate claim of the deprived spouse, the “impaired” spouse, who suffered 
the primary injury, need not be joined as a party. See Reichelt v. Johns- 
Manville Corp., 107 Wn.2d 761 (citing Lund v. Caple, 100 Wn.2d 739, 
743-44, 675 P.2d 226 (1984)) (holding that a claim for loss of consortium 
does not necessarily accrue when the impaired spouse’s claim accrues). 


Nevertheless, a loss of consortium action by the deprived spouse 
will not be recognized if an action for the underlying injury to the 
impaired spouse cannot be brought or is prohibited or abolished. See 
Provost v. Puget Sound Power and Light Co., 103 Wn.2d 750, 755-56, 
696 P.2d 1238 (1985) (worker’s compensation was the exclusive remedy 
for an injured employee and barred an action for loss of consortium by 
his spouse against his employer); Lund v. Caple, 100 Wn.2d 739, 675 
P.2d 226 (1984) (the prohibition on actions for alienation of affections 
extends to actions for alleged sexual misconduct in which the only dam- 
ages sought are for loss of consortium); Lien v. Barnett, 58 Wn.App. 
680, 685, 794 P.2d 865 (1990) (dismissing the action and holding that 
“Lien’s lawsuit, as that in Lund, is in essence a substitution for an 
abolished alienation of affections action that as a matter of public policy 
is barred”); Conradt v. Four Star Promotions, Inc., 45 Wn.App. 847, 853, 
728 P.2d 617 (1986) (wife was prevented from maintaining an action for 
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loss of consortium resulting from injuries sustained by husband in a de- 
molition race because prior to the race the husband had signed a release 
form). 


Contributory fault. RCW 4.22.020 provides in part that “in an ac- 
tion brought for wrongful death or loss of consortium, the contributory 
fault of the decedent or injured person shall be imputed to the claimant 
in that action.” The statute as amended in 1987 overrules Christie v. 
Maxwell, 40 Wn.App. 40, 42, 696 P.2d 1256 (1985), which had held that 
under RCW 4.22.020, as it was then written, the contributory fault of 
the impaired spouse could not be imputed to the deprived spouse in an 
action for loss of consortium. 


[Current as of September 2018./ 
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WPI 32.05 


MEASURE OF DAMAGES—LOSS OF 
CONSORTIUM—PARENT 


Loss to (child's name) Of the love, care, companionship, 
and guidance Of (parent’s name). 


NOTE ON USE 


For actions in which loss of parental consortium is claimed in an 
injury case, this phrase is to be inserted in the noneconomic damages 
section of the damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 
30.03.01) when the evidence justifies its use. 


In an action involving the death of a parent, use WPI 31.03.01 
(Measure of Damages—Wrongful Death—Action for Benefit of Children/ 
Stepchildren). 


COMMENT 


A child has an independent cause of action for loss of love, care, 
companionship, and guidance of a parent tortiously injured by a third 
party. But the child’s claim for loss of parental consortium must be 
joined with the injured parent’s claim unless it is shown why joinder 
with the parent’s underlying claim is not feasible. Moreover, the jury 
should be instructed that the child’s damages should be considered 
separately from those of the injured parent. Ueland v. Reynolds Metals 
Co., 103 Wn.2d 131, 1389, 691 P.2d 190 (1984). For additional discussion 
of the definition of parental consortium, see WPI 31.03.01 (Measure of 
Damages—Wrongful Death—Action for Benefit of Children/ 
Stepchildren). 


For further discussion relating to actions for loss of consortium see 
the Comment to WPI 32.04 (Measure of Damages—Loss of Consortium— 
Spouse/State Registered Domestic Partner). 


[Current as of September 2018./ 
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WPI 32.06 
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WPI 32.06.01 


MEASURE OF DAMAGES—INJURY TO CHILD— 
ACTION BROUGHT BY PARENT (RCW 4.24.010) 


It is the duty of the court to instruct you as to the 
measure of damages. [By instructing you on damages, the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff parent, then] you must 
determine the amount of money that will reasonably and 
fairly compensate the plaintiff for such damages to 
plaintiff that you find were proximately caused by the 
injury to the child. 


[If you find for the plaintiff] [your verdict must include 
the following undisputed items: 


[here insert undisputed items and amounts] 
In addition,] you should consider the following items: 
1. Economic Damages 


[(a)] [The reasonable value of necessary medical 
care, treatment, and services received by 
(name of child). ] 7 


[(b)] [The economic value of services and sup- 
port (name of child) reasonably would have been 
expected to contribute to (ame of parents) from 
the date of (name of child’s) injury [until [he] [she] 
would have attained the age of majority], 
less the cost to (name of parents) Of (name of child’s) 
support and maintenance [during that 
interval].] 


[(c)] [What support the child reasonably would 
have been expected to contribute to the 
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plaintiff up to the present time if the child 
had not been injured.] 


2. Noneconomic Damages 


[(a)] [[The loss of love and the destruction of the 
parent-child relationship between (ame of child) 
and (name of parents), including the grief, mental 
anguish, and suffering Of (mame of parents) AS a 
result Of (name of child’s) injury.] 


[(b)] [The loss of companionship, including 
mutual society and protection, Of (mame of child) 
tO (name of parents).] 


In making your determination, you should take into 
account (name of child’s) age, health, life expectancy, 
character, and habits, as well as all other relevant 
factors. 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any damages have been proved by a 
preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use for actions filed by a parent under RCW 4.24.010 for injury to a 
minor child or for injury to an adult child on whom the parent is depen- 
dent for support. 


Use bracketed material as applicable. In selecting the bracketed 
phrases relating to loss of services or loss of support, care must be 
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taken to avoid duplication and overlapping of damage elements. Either 
loss of services or loss of support, or both, may apply in a particular 
case. In a directed verdict or admitted liability case, delete the first two 
sets of bracketed material and capitalize the first words that follow the 
deleted material. 


A claim by a guardian ad litem may be joined in the same action 
with this direct claim by the parent under RCW 4.24.010. In that event, 
the bracketed phrase relating to the present cash value of future earn- 
ings may be used. The child is the proper beneficiary of a claim such as 
loss of future earnings. Therefore, it may be necessary to cover that 
damage claim in a separate instruction because it is not directly recov- 
erable by a parent plaintiff. If the parent is, in fact, the guardian ad 
litem, it may be practical to include that bracketed phrase in this 
instruction. Care must be taken to avoid duplication of damage 
elements. | 


COMMENT ° 
This instruction has been revised for this edition. 
RCW 4.24.010, RCW 4.56.250, and RCW 4.56.260. 
RCW 4.24.010 provides in part that: , 


A mother or father, or both, who has regularly contributed to the 
support of his or her minor child, and the mother or father, or both, 
of a child upon whom either, or both, are dependent for support 
may maintain or join as a party an action as plaintiff for the injury 
or death of the child. 


The statute sets forth the damages that are recoverable for the 
wrongful death of a child as follows: 


In such an action, in addition to damages for medical, hospital, 
medication expenses, and loss of service and support, damages may 
be recovered for the loss of love and companionship of the child and 
for injury to or destruction of the parent-child relationship in such 
amount as, under all the circumstances of the case, may be just. 


Elements of economic and noneconomic damages are further 
delineated in RCW 4.56.250(1). 


In Hinzman v. Palmanteer, 81 Wn.2d 327, 329, 501 P.2d 1228 
(1972), disapproved of on other grounds in Wooldridge v. Woolett, 96 
Wn.2d 659, 638 P.2d 566 (1981), the court held that “loss of love and 
companionship” and “destruction of the parent-child relationship” are 
separate and distinct items under RCW 4.24.010 and that damages may 
be allowed for each. That case also holds that it is not error to instruct 
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in the words of RCW 4.24.010. Hinzman v. Palmanteer, 81 Wn.2d at 
329. 


In Wilson v. Lund, 80 Wn.2d 91, 105, 491 P.2d 1287 (1971), an ac- 
tion for the death of a child brought pursuant to RCW 4.24.010, the 
trial court instructed that the jury was not to consider parental grief, 
mental anguish, or suffering (see the concurring opinion of Justice 
Wright). The Washington Supreme Court reversed, construing the 
language “loss of love... and... . injury to or destruction of the 
parent-child relationship” as providing recovery for parental grief, 
mental anguish, and suffering in cases involving the wrongful death of 
or injury to a child under RCW 4.24.010. Wilson v. Lund, 80 Wn.2d at 
105-06, | | 


In Burt v. Ross, 48 Wn.App. 129, 181-32, 715 P.2d 538 (1986), the 
court held that a 20-year old is not a minor for purposes of RCW 
4,24.010. Damages for loss of companionship or for injury to or destruc- 
tion of the parent-child relationship are not limited to the period of the 
child’s minority. Balmer y. Dilley, 81.Wn.2d 367, 371-72, 502 P.2d 456 
(1972). 


A parent cannot recover under RCW 4.24.010 for loss of an injured 
minor’s services without proof that some services would have been 
performed. Lofgren v. Western Wash. Corp. of Seventh Day Adventists, 
65 Wn.2d 144, 396 P.2d 139 (1964). See also Clark v. Icicle Irrigation 
Dist., 72 Wn.2d 201, 208-10, 432 P.2d 541 (1967) (there must be 
substantial evidence to support recovery for loss of services of a child). 


RCW 4.22.020 provides in part that “in an action brought for wrong- 
ful death or loss of consortium, the contributory fault of the decedent or 
injured person shall be imputed to the claimant in that action.” 
Traditionally, children under six have not been held contributorily 
negligent. Price v. Kitsap Transit, 125 Wn.2d 456, 461, 886 P.2d 556 
(1994); Bauman v. Crawford, 104 Wn.2d 241, 244, 704 P.2d 1181 (1985), 
The statute does not state whether the fault of a child under six can be 
imputed to the child’s parents in an action brought pursuant to RCW 
4,24.010. For a related discussion, see the Comment to WPI 11.03 (Child 
Under Six Years of Age Incapable of Contributory Negligence). 


A cause of action for alienation of a child’s affection has been ap- 
proved by the Court of Appeals. See Waller v. State, 64 Wn.App. 318, 
338-39, 824 P.2d 1225 (1992); Strode v. Gleason, 9 Wn.App. 13, 510 
P.2d 250, 60 A.L.R.3d 924 (1973); but see Babcock v. State, 112 Wn.2d 
83, 107-08, 768 P.2d 481 (1989), on reconsideration affirmed in part, 
reversed in part at 116 Wn.2d 596, 809 P.2d 143 (1991) (stopping short 
of recognizing this cause of action, holding instead that even if the 
cause of action exists, the plaintiff had not proved the necessary ele- 
ments from Strode). The relationship between the cause of action for 
alienation of a child’s affection and the provision of RCW 4.24.010 that 
allows a parent to recover damages for injury to or destruction of the 
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parent-child relationship is not clear. The WPI Committee could locate 
no cases addressing this issue. 


See WPI 31.00 (Introduction) and the Comment to WPI 30.01.01 
(Measure of Economic and Noneconomic Damages—Personal Injury—No 
Contributory Negligence). 


See the Comment to WPI 31.02.01 (Measure of Damages—Wrong- 
ful Death—Action for Benefit of Spouse/State Registered Domestic 
Partner). 


[Current as of September 2018.] 
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CHAPTER 33 


DAMAGES—MITIGATION—AVOIDABLE 
CONSEQUENCES 


WPI 33.01 Avoidable Consequences—Personal Injury Generally 
WPI 33.02 Avoidable Consequences—Failure to Secure Treatment 
WPI 33.03 Avoidable Consequences—Property or Business 


WPI 33.01 


AVOIDABLE CONSEQUENCES—PERSONAL 
INJURY GENERALLY 


A person who is liable for an injury to another is not 
liable for any damages arising after the original [injury] 
[event] that are proximately caused by failure of the 
injured person to exercise ordinary care to avoid or mini- 
mize such new or increased damage. 


(Insert name of applicable party) has the burden to prove (insert 
name of other party’s) failure to exercise ordinary care and the 
amount of damages, if any, that would have been mini- 
mized or avoided. 





NOTE ON USE 


Use this instruction only if (1) there is evidence creating an issue of 
fact as to the injured person’s failure to exercise ordinary care in 
minimizing or avoiding damages, and (2) the evidence permits a 
segregation of the damages resulting from that failure to exercise 
ordinary care. 


Use bracketed material as applicable. Specific applications of this 
general instruction are found at WPI 33.02 (Avoidable Consequences— 
Failure to Secure Treatment) and WPI 33.03 (Avoidable Consequences— 
Property or Business). 


COMMENT 


RCW 4.22.005 and RCW 4.22.015. 
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RCW 4.22.005 provides that contributory fault proportionately 
diminishes the amount of a claimant’s recovery. RCW 4.22.015 defines 
“fault” as including “unreasonable failure to avoid an injury or to miti- 
gate damages.” 


The duty to mitigate damages applies to a claim for lost earnings. 
Kubista v. Romaine, 87 Wn:2d 62, 68-69, 549 P.2d 491 (1976); Ward v. 
Painters’ Local Union No. 300, 45 Wn.2d 533, 542, 276 P.2d 576 (1954). 


One injured by the tort of another is not entitled to recover dam- 
ages for any harm that the injured person could have avoided by use of 
reasonable effort or expenditure after the commission of the tort. Re- 
statement (Second) of Torts § 918(1) (1979). However, a plaintiffs duty 
to mitigate damages has some limitation. A defendant who intends a 
particular harmful result or who is aware of the result and is recklessly 
indifferent to its happening, is required to pay damages for it, unless 
the injured person, realizing the danger, intentionally fails to act in the 
protection of his or her own interests or is heedlessly indifferent to 
them. Restatement (Second) of Torts § 918(2) (1979). See also Cobb v. 
Snohomish County, 86 Wn.App. 2238, 232, 9385 P.2d 1384 (1997). 


This pattern instruction has always been framed in terms of a pro- 
hibition against recovering damages for reasonably avoidable conse- 
quences, with the exceptions noted in the preceding paragraph. This 
formulation differs slightly from the language of the 1986 Tort Reform 
Act, which can be interpreted as meaning that a plaintiffs failure to 
mitigate damages is merely one factor to be balanced in the weighing of 
fault rather than a prohibition against recovery. See RCW 4.22.005; 
RCW 4.22.015. The WPI Committee has retained the common law 
formulation because the case law appears to follow this approach. See 
Cobb v. Snohomish County, 86 Wn.App. 223, 231, 935 P.2d 1384 (1997). 
(“The doctrine of avoidable consequences, also known as mitigation of 
damages, prevents recovery for damages the injured party could have 
avoided through reasonable efforts.”); Cox v. Keg Restaurants U.S., Inc., 
86 Wn.App. 239, 244, 935 P.2d 1377 (1997) (“An injured party generally 
may not recover damages proximately caused by that person’s unrea- 
sonable failure to mitigate.”). 


The party asserting the claim of an unreasonable failure to miti- 
gate damages bears the burden of proof. Kubista v. Romaine, 87 Wn.2d 
62, 67 n.1, 549 P.2d 491 (1976); Cox v. Keg Restaurants U.S., Inc., 86 
Wn.App. 239, 244, 9385 P.2d 1377 (1997). 


In Sutton v. Shufelberger, 31 Wn.App. 579, 582, 643 P.2d 920 1982), 
the court approved the former version of WPI 33.01. 


For additional discussion, see the Comments accompanying WPI 
33.02 (Avoidable Consequences—Failure to Secure Treatment) and WPI 
33.03 (Avoidable Consequences—Property or Business). 
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WPI 33.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 33.02 


AVOIDABLE CONSEQUENCES—FAILURE TO 
SECURE TREATMENT 


A person who is liable for an injury to another is not 
liable for any damages arising after the original [injury] 
[event] that are proximately caused by failure of the 
injured person to exercise ordinary care to avoid or mini- 
mize such new or increased damages. 


In determining whether, in the exercise of ordinary 
care, a person should have secured or submitted to medi- 
cal treatment, as contended by (insert name of applicable party), YOU 
may consider [the nature of the treatment,] [the probability 
of success of such treatment,] [the risk involved in such 
treatment,] [(other factors in evidence), | and all of the surrounding 
circumstances. 


(Insert name of applicable party) has the burden to prove (insert 
name of other party’s) failure to exercise ordinary care and the 
amount of damages, if any, that would have been mini- 
mized or avoided. 





NOTE ON USE 


Use this instruction only if (1) there is evidence creating an issue of 
fact as to the injured person’s failure to exercise ordinary care in receiv- 
ing or submitting to medical treatment, and (2) the evidence permits a 
segregation of the damages resulting from that failure to exercise 
ordinary care. 


Use bracketed material as applicable. For issues about avoidable 
consequences other than failing to secure or submit to medical treat- 
ment, see WPI 33.01 (Avoidable Consequences—Personal Injury Gener- 
ally) or WPI 33.03 (Avoidable Consequences—Property or Business). 


COMMENT 
RCW 4.22.005 and RCW 4.22.015. 


RCW 4.22.005 provides that contributory fault proportionately 
diminishes the amount of a claimant’s recovery. RCW 4.22.015 defines 
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“fault” as including “unreasonable failure to avoid an injury or to miti- 
gate damages.” | 


Whether or not reasonable care requires an injured person to 
submit to the treatment is a jury question. Martin v. Foss Launch & 
Tug Co., 59 Wn.2d 302, 308, 367 P.2d 981 (1962). The principles relat- 
ing to the duty of an injured person in the securing of treatment are 
considered in Dahl v. Wagner, 87 Wash. 492, 494-96, 151 P. 1079 (1915); 
Hoseth v. Preston Mill Co., 49 Wash. 682, 687-89, 96 P. 423 (1908); and 
Rowe v. Whatcom County Ry. & Light Co., 44 Wash. 658, 87 P. 921 
(1906). See also Shipley, Duty of Injured Person to Submit to Surgery to 
Minimize Tort Damages, 62 A.L.R.3d 9 (1975). 


The opinion in Cox v. Keg Restaurants U.S., Inc., 86 Wn.App. 239, 
243-48, 935 P.2d 1377 (1997), contains an extended discussion of the 
sufficiency of evidence required to submit to a jury the issue of a 
plaintiffs unreasonable failure to secure treatment. The court noted 
that where causation turns on “obscure medical factors,” expert 
testimony is required. “Submitting the issue to the jury without such 
testimony is improper because the jury is thus invited to reach a result 
based on speculation and conjecture.” Cox v. Keg Restaurants U.S., Inc., 
86 Wn.App. at 244, The court further stated that the issue “should also 
not be submitted if the evidence shows that a proposed treatment might 
not be successful or if there is conflicting testimony as to the probability 
of a cure because it is not unreasonable for a plaintiff to refuse treat- 
ment that offers only a possibility of relief.” Cox v. Keg Restaurants 
U.S., Inc., 86 Wn.App. at 244. 


Similarly, in Hawkins v. Marshall, 92 Wn.App. 38, 47-48, 962 P.2d 
834 (1998), although there was evidence the plaintiff had failed to fol- 
low her doctor’s advice, there was no evidence presented that this omis- 
sion aggravated her condition or delayed her recovery. Accordingly, it 
was not error to refuse to give this instruction. 


Where, however, evidence is presented from which the jury could 
conclude that plaintiffs failure to secure treatment was unreasonable 
and that treatment would have improved or cured plaintiffs condition, 


the giving of an instruction on mitigation of damages is proper. Fox v. 
Evans, 127 Wn.App. 300, 304—09, 111 P.3d 267 (2005). 


For additional discussion, see the Comments accompanying WPI 
33.01 (Avoidable Consequences—Personal Injury Generally) and WPI 
33.03 (Avoidable Consequences—Property or Business). 


[Current as of September 2018./ 
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| WPI 33.03 


AVOIDABLE CONSEQUENCES—PROPERTY OR 
BUSINESS 


A person who is liable for damages to another per- 
son’s [property] [business] is not liable for any damages 
arising after the original [injury] [event] that are proxi- 
mately caused by failure of the injured person to exercise 
ordinary care to avoid or minimize such new or increased 
damages. 


(Insert name of applicable party) has the burden to prove (insert 
name of other party’s) failure to exercise ordinary care and the 
amount of damages, if any, that would have been mini- 
mized or avoided. 





NOTE ON USE 


Use this instruction only if there is evidence of failure to use 
ordinary care to minimize existing damage or to prevent further 
damage. Use bracketed material as applicable. 


COMMENT 
RCW 4.22.005 and RCW 4.22.015. 


RCW 4.22.005 provides that contributory fault proportionately 
diminishes the amount of a claimant’s recovery. RCW 4.22.015 defines 
“fault” as including “unreasonable failure to avoid an injury or to miti- 
gate damages.” 


The legal principles involved when there is damage to property or 
business are considered in Smith v. King, 106 Wn.2d 443, 450-52, 722 
P.2d 796 (1986); Ward v. Painters’ Local Union No. 300, 45 Wn.2d 533, 
542-43, 276 P.2d 576 (1954); Bernsen v. Big Bend Elec. Co-op., Inc., 68 
Wn.App. 427, 433, 435-36, 842 P.2d 1047 (1993); Harper & Associates 
v. Printers, Inc., 46 Wn.App. 417, 423-24, 730 P.2d 733 (1986). 


The duty to mitigate damages applies in an action for damages 
under the Consumer Protection Act, RCW Chapter 19.86. The defendant 
has the burden of showing that the plaintiff had available alternatives 
that would have allowed a mitigation of damages. Young v. Whidbey 
Island Bd. of Realtors, 96 Wn.2d 729, 734, 688 P.2d 1235 (1982). 


For additional discussion see the Comments accompanying WPI 
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33.01 (Avoidable Consequences—Personal Injury—Generally) and WPI 
33.02 (Avoidable Consequences—Failure to Secure Treatment). 


[Current as of September 2018.] 
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CHAPTER 34 
DAMAGES—FUTURE—MORTALITY TABLES 


WPI 34.01 [Reserved] 
WPI 34.02 Future Economic Damages—Present Cash Value 


WPI 34.03 [Reserved] 
WPI 34.04 Mortality Table—Limitation on Use 


WPI 34.01 
[RESERVED] 
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WPI 34.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 34.02 


FUTURE ECONOMIC DAMAGES—PRESENT CASH 
VALUE 


[Any award for future economic damages must be for | 
the present cash value of those damages.] 


[Noneconomic damages [such as] [pain and suffering] 
[disability] [disfigurement] [and] [——_——__] are not reduced 
to present cash value.] 


“Present cash value” means the sum of money 
needed now which, if invested at a reasonable rate of 
return, would equal the amount of loss at the time in the 
future when [the expenses must be paid] [or] [the earn- 
ings would have been received] [or] [the benefits would 
have been received]. 


The rate of interest to be applied in determining pre- 
sent cash value should be that rate which in your judg- 
ment is reasonable under all the circumstances. In this 
regard, you should take into consideration the prevailing 
rates of interest in the area that can reasonably be 
expected from safe investments that a person of ordinary 
prudence, but without particular financial experience or 
skill, can make in this locality. 


[In determining present cash value, you may also 
consider decreases in value of money that may be caused 
by future inflation.] 


NOTE ON USE 


This instruction should not be given in the absence of evidence of 
present cash value, 


Use bracketed material as applicable. Use the bracketed paragraph 
on future inflation only if there is supporting evidence. If the expert 
witnesses have used an inflation factor as a part of their interest figure, 
it may be necessary to revise the language on future inflation to be con- 
sistent with the evidence of the experts. 
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The bracketed material relating to pain and suffering should not be 
used in a wrongful death case. See Comment below. 


COMMENT 


This instruction is based upon Kellerher v. Porter, 29 Wn.2d 650, 
666-67, 673-76, 189 P.2d 223 (1948), 


Need for definitions and guidelines. It is error to instruct the 
jury to reduce an award to present cash value without further defining 
what that term is and how it should be applied. Bartlett v. Hantover, 84 
Wn.2d 426, 431-32, 526 P.2d 1217 (1974). An instruction is erroneous if 
it gives the jury no guidelines as to the appropriate rate of interest to 
apply. Hinzman v. Palmanteer, 81 Wn.2d 327, 335-36, 501 P.2d 1228 
(1972), disapproved of on other grounds in Wooldridge v. Woolett, 96 
Wn.2d 659, 666-67, 638 P.2d 566 (1981). 


Evidence of the appropriate rate of interest must be presented 
before jurors are instructed as to discounting damage awards to present 
cash value. Snow v. Whitney Fidalgo Seafoods, Inc., 388 Wn.App. 220, 
230, 686 P.2d 1090 (1984); see also Mendelsohn v. Anderson, 26 Wn.App. 
933, 9389-40, 614 P.2d 693 (1980) (it is not error to refuse to instruct the 
jury to discount future medical expenses and lost earning capacity to 
present cash value if no evidence is introduced as to the proper interest 
rate or mathematical formula). ; 


In Cornejo v. State, 57 Wn.App. 314, 325-29, 788 P.2d 554 (1990), 
the court held that expert testimony as to the value of an annuity was 
admissible as a way of determining the present cash value of future eco- 
nomic losses. The opinion also cites the former version of WPI 34.02. 


Offset. The jury is entitled to know that the reduction of an award 
to present cash value may be offset by a change in the purchasing power 
of money if the plaintiff produces evidence of the probable reduced 
value of money at given periods of time in the future. See Hinzman v. 
Palmanteer, 81 Wn.2d 327, 335-36, 501 P.2d 1228 (1972), disapproved 
of on other grounds in Wooldridge v. Woolett, 96 Wn.2d 659, 666-67, 
638 P.2d 566 (1981); Sadler v. Wagner, 5 Wn.App. 77, 85, 486 P.2d 330 
(1971). It is desirable to require expert testimony to prove the present 
worth of money invested at a given interest rate, because this allows 
cross examination or opposing expert testimony as to the probable 
inflationary trend which might offset the discount. Sadler v. Wagner, 5 
Wn.App. at 83-85 (approving the former version of WPI 34.02). 


Pain and suffering. Recovery for the decedent’s pain and suffer- 
ing is precluded under the wrongful death statute, RCW 4.20.010, 
because wrongful death recoveries are for losses incurred by designated 
surviving beneficiaries rather than injuries suffered by a decedent. 
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Related statutes. Under RCW 4.20.046 (the general survival stat- 
ute), the correct measure of damages is the present value of probable 
future accumulations to the estate of the deceased. This is calculated by 
subtracting all probable expenditures of the decedent from the probable 
gross earnings and reducing the net accumulation to present value. 
Wagner v. Flightcraft, Inc., 31 Wn.App. 558, 568, 643 P.2d 906 (1982). 


RCW 4.56.260, enacted as part of the 1986 Tort Reform Act, 
requires the court, at the request of a party, to order periodic payments 
of future damages if those damages exceed $100,000. In Esparza v. 
Skyreach Equipment, Inc., 103 Wn.App. 916, 942, 15 P.38d 188 (2000), 
the Court of Appeals noted that application of this statute in a jury trial 
would require significant tailoring of the evidence, instructions, and 
verdict form. Accordingly, a post-trial request for periodic payments 
was held to be untimely. The court reasoned: 


Conversion of future damages to present value and converting 
present value to gross amounts can involve several judgment calls 
and determinations of fact. Such judgment calls and determina- 
tions of fact should be made by the jury unless the parties can 
agree to some other means. The parties have a constitutional right 
to have the jury determine issues of fact... . 


In order for the jury to properly perform its task, it must hear 
evidence regarding the judgment calls and determinations of fact 
that need to be made. It must also be instructed whether to award 
any future damages at present cash value or some other value... . 


Each element of future damages accumulates at a different 
rate, and a single lump-sum figure makes it difficult for a trial 
court to ascertain how much the jury intended to be for future 
medical care and how much for future earnings, and what duration 
of payments the jury found to be appropriate for each kind of future 
damages. A trial court would have no way of knowing the answers 
to these questions, absent an appropriate special verdict form, so 
that any attempt to apply a periodic payment schedule would 
require arbitrary determinations by the court that could result in 
under-compensation of the plaintiff or overpayment by the 
defendant. 


Esparza v. Skyreach Equipment, Inc., 103 Wn.App. at 943-44. 

For further discussion see Crowell, Periodic Payment of Future 
Economic Damages (RCW 4.56.260), 23 Willamette L.Rev. 254, 260 
(1987); Flora, Periodic Payment of Judgments in Washington, 22 
Gonz.L.Rev. 155, 174 (1987). 


[Current as of September 2018.] 
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FUTURE—MORTALITY TABLES WPI 34.03 
WPI 34.03 
[RESERVED] 
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WPI 34.04 NEGLIGENCE—PROXIMATE CAUSE 
WPI 34.04 
MORTALITY TABLE—LIMITATION ON USE 


According to mortality tables, the average expectancy 
of life of a ___. aged —____ years is -_______ years. 
This one factor is not controlling, but should be consid- 
ered in connection with all the other evidence bearing on 
the same question, such as that pertaining to the health, 
habits, and activity of the person whose life expectancy is 
in question. 


NOTE ON USE 


The current mortality table for use in the State of Washington is 
included herein as Appendix B. Before the instruction is given to the 
jury, fill in the first blank with the word “man,” “woman,” “male,” or 
“female.” Fill in the second blank with the person’s age and the third 
blank with the life expectancy from the table. Age should be computed 
as of the nearest birthday. For a death case, use the life expectancy at 
time of death. For an injury case, use the life expectancy at the time of 
trial since the issue is future expectancy. 


The Washington Insurance Commissioner’s Office should Re 
contacted for the most recent mortality table (www.insurance.wa.gov.) 


COMMENT 


The giving of this instruction is proper when there is evidence of ei- 
ther permanent injury, future loss of earnings, or future pain and 
suffering. Lofgren v. Western Wash. Corp. of Seventh Day Adventists, 
65 Wn.2d 144, 147, 396 P.2d 139 (1964) (although a life expectancy 
instruction should have been given, refusal to give the instruction was 
not error because the plaintiffs attorney included the substance of the 
instruction in the closing argument to the jury); Ramirez v. Dimond, 70 
Wn.App. 729, 732-34, 855 P.2d 338 (1993) (mortality table instruction 
was not improper, when viewed in context of other instructions, given 
the instruction simply provided additional information to gauge amount 
of plaintiffs damages). 


The opinion in Bradshaw v. City of Seattle, 43 Wn.2d 766, 784, 264 
P.2d 265, 42 A.L.R.2d 800 (1953), abrogated on other grounds by 
Wuthrich v. King County, 185 Wn.2d 19, 25-26, 366 P.3d 926 (2016), 
suggests that the life expectancy figure to be used in the jury instruc- 
tion should be taken from the table published by the State Insurance 
Commissioner pursuant to statute. 
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[Current as of September 2018.] 
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CHAPTER 35 


EXEMPLARY DAMAGES 
WPI 35.01 Exemplary or Punitive Damages 


WPI 35.01 
EXEMPLARY OR PUNITIVE DAMAGES 


(No instruction is set forth.) 
COMMENT 


Exemplary or punitive damages are generally not recoverable under 
Washington law unless expressly authorized by statute. Grays Harbor 
County v. Bay City Lumber Co., 47 Wn.2d 879, 289 P.2d 975 (1955); 
Anderson v. Dalton, 40 Wn.2d 894, 898, 246 P.2d 853, 35 A.L.R.2d 302 
(1952). ; 


Punitive damages are contrary to Washington’s public policy. E.g., 
Dailey v. North Coast Life Ins. Co., 129 Wn.2d 572, 574, 919 P.2d 589 
(1996). The Washington Supreme Court held that the Legislature, in 
enacting the state Law Against Discrimination (RCW Chapter 49.60), 
which allows for “any other remedy authorized by. . . the United States 
Civil Rights Act of 1964 as amended,” had not unambiguously 
manifested an intention to make punitive damages available. Dailey v. 
North Coast Life Ins. Co, 129 Wn.2d at 575-77. 


When federal claims allowing for punitive damages are presented 
in Washington courts, practitioners and trial judges should consult the 
Ninth Circuit’s manual of model jury instructions. In Sintra, Inc., v. 
City of Seattle, 1381 Wn.2d 640, 662, 935 P.2d 555 (1997), the Washington 
Supreme Court approved the punitive damages instructions given by 
the trial court on a claim under 42 U.S.C. § 1983. Those instructions 
informed the jury that punitive damages could be awarded only for 
conduct that was “malicious or taken in reckless disregard of plaintiffs’ 
rights” and that “punitive damages, if any, should be in an amount suf- 
ficient to fulfill their purposes of punishing reprehensible conduct and 
deterring the defendants and others from similar conduct.” Sintra, Inc., 
v. City of Seattle, 1381 Wn.2d at 662. 


The due process clause of the U.S. Constitution requires that puni- 
tive damages bear a “reasonable relationship” to compensatory damages. 
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Unlike the initial damage calculation, determining the constitu- 
tional ceiling on a punitive damage award is a question of law, 
properly reserved for the court. Although states are certainly free 
to incorporate the reasonable relationship concept into jury instruc- 
tions, it is also constitutionally permissible for a district court to 
delay the reasonable relationship inquiry until the judge’s post- 
verdict review. VIALS OF 


White v. Ford Motor Co., 500 F.3d 963, 974 (9th Cir. 2007) (citations 
omitted). 


In Exxon Shipping Co. v. Baker, 554 U.S. 471, 128 S.Ct. 2605, 171 
L.Ed.2d 570 (2008) (a case arising under federal maritime jurisdiction), © 
the U.S. Supreme Court expressed its ongoing constitutional concern 
over the “stark unpredictability” of punitive damage awards. Exxon 
Shipping Co. v. Baker, 554 U.S. at 499. The Court surveyed several 
states’ pattern jury instructions on punitive damages before concluding 
that the exercise left it “skeptical that verbal formulations, superim- 
posed on general jury instructions, are the best insurance against un- 
predictable outliers.” Exxon Shipping Co. v. Baker, 554 U.S. at 504, Ac- 
cordingly, sitting in that case as a “common law court of last review,” it 
ruled in favor of “pegging punitive to compensatory damages using a ra- 
tio or maximum multiple.” Exxon Shipping Co. v. Baker, 554 U.S. at 
506. It would appear that this mathematical work can be done by the 
jury, the judge, or a combination of the two. 


[Current as of September 2018.] 
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PART V 


MULTIPLE PARTIES AND PLEADINGS— 


FORMS OF VERDICTS 


CHAPTER 41 MULTIPLE PARTIES AND PLEADINGS 


CHAPTER 45 FORMS OF VERDICTS 


A SIMPLE VERDICT FORMS 


B VERDICT FORMS FOR CASES UNDER THE TORT 


REFORM ACT 


C SPECIAL VERDICT FORMS FOR OTHER CASES 


CHAPTER 41 


MULTIPLE PARTIES AND PLEADINGS 


WPI 41.01 
WPI 41.02 
WPI 41.03 
WPI 41.04 
WPI 41.05 


Two or More Plaintiffs—Separate Claims 
Determine Plaintiffs’ Damages Separately 

Two or More Defendants—Different Legal Duties 
Fault to Be Apportioned 
Counterclaim—Cross-Claim—Third-Party Claim 


WPI 41.01 


TWO OR MORE PLAINTIFFS—SEPARATE CLAIMS 


You should decide the case of each plaintiff separately 
as if it were a separate lawsuit. The instructions apply to 
each plaintiff unless a specific instruction states that it 
applies only to a specific plaintiff. 


NOTE ON USE 


Use this instruction in cases in which multiple plaintiffs make sep- 
arate individual claims. 
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COMMENT 


If there is a claim of injury by a married person or a state registered 
domestic partner, and the other spouse or state registered domestic 
partner is joined as a plaintiff, care must be taken in giving this 
instruction. In Brown v. Brown, 100 Wn.2d 729, 675 P.2d 1207 (1984), 
the court held that recovery for an injury inflicted upon a married 
person by a third-party tortfeasor is the separate property of the injured 
spouse, except to the extent the recovery compensates the community 
for lost wages which would have been community property, or injury- 
related expenses that the community incurred. Presumably, the same 
principles from Brown would apply in the context of a registered domes- 
tic partnership. See, e.g., RCW 26.50.015 (expressing legislative intent 
that state registered domestic partners shall be treated the same as 
married spouses for all purposes under state law, including as to rights 
and responsibilities under the common law). 


[Current as of September 2018.] 
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MULTIPLE PARTIES AND PLEADINGS WPI 41.02 
WPI 41.02 
DETERMINE PLAINTIFFS’ DAMAGES SEPARATELY 


if you find for more than one plaintiff, you should 
determine the damages of each plaintiff separately. 


NOTE ON USE 


Use this instruction in cases in which multiple plaintiffs make sep- 
arate individual claims. 


COMMENT 


See the Comment to WPI 41.01 (Two or More Plaintiffs—Separate 
Claims). 


[Current as of September 2018./ 
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WPI 41.03 


TWO OR MORE DEFENDANTS—DIFFERENT 
LEGAL DUTIES 


You should decide the case of each defendant sepa- 
rately as if it were a separate lawsuit. The instructions ap- 
ply to each defendant unless a specific instruction states 
that it applies only to a specific defendant. 


NOTE ON USE 


The giving of this instruction eliminates the need for repeating 
instructions as to each defendant. This instruction does not apply if li- 
ability of the defendants is joint or if the liability of a defendant depends 
upon the liability of another, as in a principal and agent situation. 


If one set of defendants is a marital community or a state registered 
domestic partnership, this instruction should be revised to use the 
names of the defendants. For example: “You should decide the case of 
the defendants Jones and the case of the defendant Smith as if they 
were separate lawsuits.” 


If the only defendants are a marital community or a state registered 
domestic partnership, this instruction must not be used. 


COMMENT 


Marital community laws are set forth in RCW Chapter 26.16. Pre- 
sumably, the same principles that apply to marital communities would 
also apply to state registered domestic partnerships. See, e.g., RCW 
26.60.015 (expressing legislative intent that state registered domestic 
partners shall be treated the same as married spouses for all purposes 
under state law). 


[Current as of September 2018. ] 


404 


MULTIPLE PARTIES AND PLEADINGS WPI 41.04 
WPI 41.04 
FAULT TO BE APPORTIONED 


If you find that more than one entity was negligent, 
you must determine what percentage of the total negli- 
gence is attributable to each entity that proximately 
caused the [injury] [damage] to the plaintiff. The court will 
provide you with a special verdict form for this purpose. 
Your answers to the questions in the special verdict form 
will furnish the basis by which the court will apportion 
damages, if any. 


Entities may include the defendant(s), [the plaintiff(s)] 
[and] [the person(s) injured] [the person(s) incurring prop- 
erty damage] [third-party defendant(s)] [entity or entities 
not party to this action]. 


NOTE ON USE 
Use for all actions involving the fault of more than one entity. 


Use WPI 21.10 (Burden of Proof—Entities Not Party to the Action), 
with this instruction, if entities not party to the action have been identi- 
fied as probably causing the plaintiff's injury or damage. 


See WPI Chapter 45 (Forms of Verdicts) for the appropriate verdict 
form to be used with this instruction. 


Use bracketed material as applicable. 
COMMENT 


Statutory background. RCW 4.22.070(1), first enacted as part of 
the 1986 Tort Reform Act, states in part that: 


In all actions involving fault of more than one entity, the trier of 
fact shall determine the percentage of the total fault which is at- 
tributable to every entity which caused the claimant’s damages, 
except entities immune from liability to the claimant under Title 51 
RCW. The sum of the percentages of the total fault attributed to at- 
fault entities shall equal one hundred percent. The entities whose 
fault shall be determined include the claimant or person suffering 
personal injury or incurring property damage, defendants, third 
party defendants, entities released by the claimant, entities with 
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any other individual defense against the claimant, and entities im- 
mune from liability to the claimant, but shall not include those 
entities immune from liability to the claimant under Title 51 RCW. 
Judgment shall be entered against each defendant except those 
who have been released by the claimant or are immune from li- 
ability to the claimant or have prevailed on any other individual 
defense against the claimant in an amount which represents that 
party’s proportionate share of the claimant’s total damages. 


The court in Welch v. Southland, 134 Wn.2d 629, 634-37, 952 P.2d 
162 (1998), resolved prior uncertainty in the case law when it held that 
the definition of fault found in RCW 4.22.015 applies when apportioning 
total fault pursuant to RCW 4.22.070. RCW 4.22.015 defines fault as 
including acts or omissions that are in “any measure negligent or reck- 
less toward the person or property of the actor or others.” RCW 4.22.015 
further requires that there be a causal relation between conduct and 
damages before fault attaches. By incorporating the terms “negligence” 
and “proximate cause,” this instruction reflects that both the definition 
of fault and the causal relationship requirement set forth in RCW 
4,22.015 are applicable to RCW 4.22.070(1). . 


RCW 4.22.070(1) further provides that the liability of each 
defendant shall be several unless a party was acting in concert with an- 
other party or person (see WPI 50.20 et seq.), or when a person was act- 
ing as an agent or servant of the party, or the trier of fact determines 
the claimant or party suffering bodily injury or incurring property dam- 
ages was not at fault. If it is determined that the claimant or the person 
injured or damaged was not at fault, the defendants against whom 
judgment is entered are jointly and severally liable for the sum of their 
proportionate shares of the claimant’s total damages. 


Statutory exceptions. RCW 4.22.070 does not apply to actions re- 
lating to hazardous or solid waste disposal sites, actions arising from 
the tortious interference with contracts or business relations, or actions 
arising from the manufacture or marketing of a fungible product in a 
generic form which contains no clearly identifiable shape, color, or 
marking. RCW 4.22.070(3). 


Raising the allocation issue. In Adcox v. Children’s Orthopedic 
Hosp. and Med. Ctr., 123 Wn.2d 15, 25-26, 864 P.2d 921 (1993), the 
court stated: 


RCW 4:22.070 is not self-executing. It does not automatically apply 
to each case where more than one entity could theoretically be at 
fault. Either the plaintiff or the defendant must present evidence of 
another entity’s fault to invoke the statute’s allocation procedure. 
Without a claim that more than one party is at fault, and sufficient 
evidence to support that claim, the trial judge cannot submit the is- 
sue of allocation to the jury. Indeed, it would be improper for the 
judge to allow the jury to allocate fault without such evidence. If 
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the plaintiff signals an intention to present evidence of fault solely 
against one defendant, as in this case, it is incumbent upon the 
defendant to provide proof that more than one entity was at fault. 


See also Henderson v. Tyrrell, 80 Wn.App. 592, 910 P.2d 522 (1996). 


Under RCW 4.22.070(1) any party to a proceeding can assert that 
another person is at fault. Adcox v. Children’s Orthopedic Hospital and 
Medical Center, 123 Wn.2d 15, 25, 864 P.2d 921 (1993); Mailloux v. 
State Farm Mut. Auto. Ins. Co., 76 Wn.App. 507, 511, 887 P.2d 449 
(1995). Only the plaintiff, however, can assert that another person is li- 
able to the plaintiff. Mailloux v. State Farm Mut. Auto. Ins. Co., 76 
Wn.App. at 51. If no one proves fault, the other person is neither at 
fault nor liable to the plaintiff. Adcox v. Children’s Orthopedic Hospital 
and Medical Center, 123 Wn.2d at 25-26; Mailloux v. State Farm Mut. 
Auto. Ins. Co., 76 Wn.App. at 511. If the plaintiff proves that a party’s 
fault is a proximate cause of the plaintiff's damages, the party at fault 
is also liable to the plaintiff, and judgment is entered as set forth in the 
statute. Mailloux v. State Farm Mut. Auto. Ins. Co., 76 Wn.App. at 
511-12. | 


If a party other than the plaintiff proves fault that is a proximate 
cause of the plaintiffs damages, the person at fault is not liable to the 
plaintiff—the plaintiff has made no claim against him or her, but his or 
her fault nevertheless operates to reduce the proportionate share of 
damages that the plaintiff can recover from those against whom the 
plaintiff has claimed. Mailloux v. State Farm Mut. Auto. Ins. Co., 76 
Wn.App. at 512. A person is not liable to the plaintiff, much less jointly 
and severally, if he or she has not been named by the plaintiff. Mailloux 
v. State Farm Mut. Auto. Ins. Co., 76 Wn.App. at 511. 


Single defendant. In Anderson v. City of Seattle, 123 Wn.2d 847, 
873 P.2d 489 (1994), the court held that, in an action in which the 
claimant or damaged party is not at fault, joint and several liability 
does not arise under RCW 4.22.070(1)(b) unless two or more defendants 
have a final judgment entered against them. If a final judgment is 
entered in such an action against a single defendant, then the defendant 
is severally liable for its proportionate share of fault regardless of 
whether fault is apportioned among others. Anderson v. City of Seattle, 
123 Wn.2d at 852; see also Kottler v. State, 136 Wn.2d 437, 963 P.2d 
834 (1998). 


Immunity and settlement. For a discussion of the method of ap- 
portioning damages under RCW 4.22.070 when there is a defendant 
who settles or a defendant who is immune from judgment, see Washburn 
v. Beatt Equipment Co., 120 Wn.2d 246, 294, 840 P.2d 860 (1992), and 
Gerrard v. Craig, 122 Wn.2d 288, 288-98, 857 P.2d 1033 (1993). In 
Shelton v. Azar, Inc., 90 Wn.App. 928, 929-31, 954 P.2d 352 (1998), the 
court held that under RCW 4.22.070 a trier of fact may not assign fault 
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to an entity immune from liability under the exclusive remedy provi- 
sions of the Industrial Insurance Act. 


Children. In Price v. Kitsap Transit, 125 Wn.2d 456, 886 P.2d 556 
(1994), the court held that children under six years of age are incapable 
of fault as that term is used in RCW 4.22.070(1) and are not entities to 
whom fault may be apportioned under the statute. 


Intentional acts. In Welch v. Southland Corp., 184 Wn.2d 629, 
952 P.2d 162 (1998), the court held that intentional acts are not included 
in the statutory definition of fault. Therefore, a negligent tortfeasor can- 
not apportion liability to an intentional tortfeasor. Tegman v. Accident 
& Medical Investigations, Inc., 150 Wn.2d 102, 111-19, 75 P.3d 497 
(2003); Welch v. Southland Corp., 184 Wn.2d at 634-37. Tegman 
requires that a jury segregate damages caused by intentional tortfea- 
sors from those caused by negligent tortfeasors. Tegman v. Accident & 
Medical Investigations, Inc., 150 Wn.2d at 115-17. Of course, an 
intentional tortfeasor can still be found to be the sole proximate cause 
of an injury or event. For further discussion of Tegman and related is- 
sues, see the Comment to WPI 15.04 (Negligence of Defendant Concur- 
ring with Other Causes). 


Entities not identified in statute. In In re Arbitration of Fortin, 
82 Wn.App. 74, 914 P.2d 1209 (1996), overruled on other grounds in 
Price v. Farmers Insurance Company of Washington, 133 Wn.2d 490, 
946 P.2d 388 (1997), the court, citing RCW 4.22.070(1), held that the 
Legislature did not intend to limit the attribution of fault to only those 
entities specifically identified in the statute. The court in Fortin further 
concluded that phantom drivers are entities to which fault may be 
attributed. In re Arbitration of Fortin, 82 Wn.App. at 85. 


For discussions of various issues arising under RCW. 4,22.070, see 
generally Estes, Contribution, Indemnification, and Subrogation after 
Washington’s Tort Reform Acts, 21 Seattle U. L.Rev. 69 (1997); Sisk, 
Comparative Fault and Common Sense, 30 Gonzaga L. Rev. 29 (1994); 
Weaver, Jury Instructions on Joint and Several Liability in Washington 
State, 67 Wash. L. Rev. 457 (1992); Peck, Washington’s Partial Rejec- 
tion and Modification of the Common Law Rule of Joint and Several 
Liability, 62 Wash. L. Rev. 233 (1987). 


[Current as of September 2018.] 
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WPI 41.05 


COUNTERCLAIM—CROSS-CLAIM—THIRD-PARTY 
CLAIM 


There are multiple claims in this case. The instruc- 
tions apply to all claims unless a specific instruction 
states that it applies only to a specific claim. 


NOTE ON USE 


This instruction should be given after an instruction on the issues 
from WPI Chapter 20 (Issues in the Case). 


COMMENT 


Practitioners should carefully review the other written instructions 
to make sure that any instruction that applies to fewer than all claims 
clearly states this limitation. Special attention should be paid to the 
instructions setting out the issues in the case (see WPI Chapter 20) and 
the burden of proof (see WPI Chapter 21). 


[Current as of September 2018.] 
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CHAPTER 45 
FORMS OF VERDICTS 


A SIMPLE VERDICT FORMS 


Introduction 

General Verdict Forms—Single Plaintiff and Defendant 

General Verdict Forms—Single Plaintiff and Multiple 
Defendants 

General Verdict Forms—Multiple Plaintiffs and Single 
Defendant 

Special Verdict Form—Contributory Negligence— 
Single Defendant 

Special Verdict Form—Counterclaim 


B VERDICT FORMS FOR CASES UNDER THE TORT 


45.20 


45.21 


45.22 


45.23 


45.24 


45.25 


45.26 


45.27 


REFORM ACT 


General Verdict Forms—Personal Injury/ Wrongful 
Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage 
Elements 

Special Verdict Form—Personal Injury/ Wrongful Death— 
Single Defendant—No Contributory Negligence—“*Empty 
Chairs” 

Special Verdict Form—Personal Injury/Wrongful Death— 
Single Defendant—Contributory Negligence—No “Empty 
Chairs” 

Special Verdict Form—Personal Injury/ Wrongful Death— 
Single Defendant—Contributory Negligence—“Empty 
Chairs” 

Special Verdict Form—Personal Injury/ Wrongful Death— 
Multiple Defendants—No Contributory Negligence—No 
“Empty Chairs” 

Special Verdict Form—Personal Injury/Wrongful Death— 
Multiple Defendants—No Contributory Negligence— 
“Empty Chairs” 

Special Verdict Form—Personal Injury/ Wrongful Death— 
Multiple Defendants—Contributory Negligence—No 
“Kmpty Chairs” 

Special Verdict Form—Personal Injury/ Wrongful Death— 
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Multiple Defendants—Contributory Negligence—“Empty 
Chairs” 


C SPECIAL VERDICT FORMS FOR OTHER CASES 


45.30 Special Verdict Forms—Other 
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A. SIMPLE VERDICT FORMS 
WPI 45.00 
INTRODUCTION 


The verdict forms in this chapter are drafted to cover a variety of 
factual patterns as to parties, entities, and conduct that may be 
encountered in civil litigation. Particular care will be needed in select- 
ing the appropriate verdict form and making any necessary adaptations 
to fit the case. When a special verdict form is used, it should cover every 
finding the jury may make to resolve the claims and defenses of each 
plaintiff and each defendant. 


Most of the special verdict forms in this chapter use separate ques- 
tions for negligence, causation, and damages. In some cases, it may be 
preferable to shorten the verdict form by combining questions, such as 
by combining questions about a party’s negligence and causation. 
Recognizing this, the WPI Committee has provided two examples of 
how the verdict forms may combine questions related to negligence and 
causation. For a relatively routine special verdict form that combines 
these questions, see WPI 45.02 (Special Verdict Form—Contributory 
Negligence—Single Defendant). For an example of how to combine ques- 
tions in a more complicated special verdict form, see the Comment to 
WPI 45.27 (Special Verdict Form—Personal Injury/Wrongful Death— 
Multiple Defendants—Contributory Negligence—‘*Empty Chairs”). In 
any given case, practitioners should use the approach that is the easiest 
for the jurors to understand and use. 


If there is a claim by a married person, and the spouse or the mar- 
ital community is joined as a plaintiff, then it may be necessary to 
revise the verdict form to set forth the separate damages claimed by 
each spouse and the community damages claimed. See the Comment to 
WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence). 


Each verdict form used should be on a sheet with the heading as 
required for pleadings to include name of court, cause number, title of 
case, and title of verdict. 


The concluding instruction and the verdict form itself should care- 
fully explain the use of the verdict forms submitted to the jury. Conclud- 
ing instructions are found at WPI 1.08 through 1.11. 
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Cross-references to verdict forms elsewhere in Volumes 6 and 6A 
are collected at WPI 45.30 (Special Verdict Forms—Other). 


Pertinent statutes and court rules are: 


CR 49, CRLJ 49 Verdicts 
RCW 4.44.380 Number of jurors required to render verdict 
RCW 4.44.410 General or special verdicts 


RCW 4.44.420 Verdict in actions for specific personal property 
(RCW 7.64) 


RCW 4.44.440 Inconsistency between special findings of fact and 
general verdict 


RCW 4.44.460 Receiving verdict and discharging jury 


RCW 7.28.190 Verdict where plaintiffs right to possession expires 
before trial 7 . 


[Current as of September 2018.] 
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WPI 45.01 


GENERAL VERDICT FORMS—SINGLE PLAINTIFF 
AND DEFENDANT 


Verdict Form A 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 


OF WASHINGTON FOR ————— COUNTY 
Plaintiff, . No. 
vs. VERDICT 
apen suermel ro -rertres FORM A 
Defendant. 


We, the jury, find for the plaintiff in the sum of $ 


DATE: EDI no> stamgorier er 
Presiding Juror 


Verdict Form B 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 


OF WASHINGTON FOR —_____ COUNTY 
Plaintiff, No. 
vs. VERDICT 
[city revs Wi vruertel feerrees FORM B 
Defendant. 


We, the jury, find for the defendant. 
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DATE: ta A ci Sti 
Presiding Juror 


NOTE ON USE 
These verdict forms apply generally to civil actions for damages. 


For cases governed by the Tort Reform Act, these forms may be 
used as alternatives to WPI 45.20 (General Verdict Forms—Personal 
Injury/Wrongful Death—Single Defendant—No Contributory Negli- 
gence—No “Empty Chairs”—Separate Damage Elements) or WPI 45.21 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs).” See the 
Note on Use to WPI 45.20 (General Verdict Forms—Personal Injury/ 
Wrongful Death—Single Defendant—No Contributory Negligence—No 
“Kmpty Chairs”—Separate Damage Elements). 


Use these Verdict Forms A and B for any injury or damage case 
with one plaintiff and one defendant when there is no issue of contribu- 
tory negligence. Use these verdict forms with WPI 1.08 (Concluding 
Instruction—For General Verdict Form), WPI 1.09 (Use of General 
Verdict Forms for Single Plaintiff and Defendant), and WPI 21.02 
(Burden of Proof on the Issues—No Affirmative Defense). In a directed 
verdict or admitted liability case, use this Verdict Form A. See WPI 
1.08 (Concluding Instruction—For General Verdict Form) and its Note 
on Use for the appropriate concluding instruction. 


If separate elements of damages are needed, see WPI 45.20 (Gen- 
eral Verdict Forms—Personal Injury/Wrongful Death—Single Defen- 
dant—No Contributory Negligence—No “Empty Chairs”—Separate 
Damage Elements) and the corresponding Comment. 


COMMENT 


The WPI Committee is of the opinion that the better practice is not 
to use this instruction when there is contributory negligence. Verdict 
forms WPI 45.02 (Special Verdict Form—Contributory Negligence— 
Single Defendant), WPI 45.22 (Special Verdict Form—Personal Injury/ 
Wrongful Death—Single Defendant—Contributory Negligence—No 
“Empty Chairs”), WPI 45.23 (Special Verdict Form—Personal Injury/ 
Wrongful Death—Single Defendant—Contributory Negligence—“Empty 
Chairs”), WPI 45.26 (Special Verdict Form—Personal Injury/Wrongful 
Death—Multiple Defendants—Contributory Negligence—No “Empty 
Chairs”), and WPI 45.27 (Special Verdict Form—Personal Injury/ 
Wrongful Death—Multiple Defendants—Contributory Negligence— 
“Empty Chairs”) are specifically drafted for use when there is contribu- 
tory negligence. 
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[Current as of September 2018./ 
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WPI 45.01.01 


GENERAL VERDICT FORMS—SINGLE PLAINTIFF 
AND MULTIPLE DEFENDANTS : 


Verdict Form A 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 


OF WASHINGTON FOR ———-___ COUNTY 
Plaintiff, No. 
vs. VERDICT 
one ce eit oat a FORM A 
Defendant. 


We, the jury, find for the plaintiff in the sum of $ 
and against all defendants. 


DATE: Seema yal tae tieatssa, tat 
Presiding Juror 


Verdict Form B 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 


OF WASHINGTON FOR —______. COUNTY 
Plaintiff, No. 
vs. | VERDICT 
engin Cremth —aole FORM B 
Defendant. 


We, the jury, find for the plaintiff in the sum of $ 
and against only defendant(s) (name). 
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DATE: - ee PORE ITY ott in 
Presiding Juror 


Verdict Form C 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 
OF WASHINGTON FOR ——____ COUNTY 


Plaintiff, ; No. 
vs. VERDICT 
sapere iethanld lavares! FORM C 
Defendant. | 


We, the jury, find for the defendants. — 


DATE: peccrns eri) here Cat cmserts 
Presiding Juror 


NOTE ON USE 
These verdict forms apply generally to civil actions for damages. 


For cases governed by the Tort Reform Act, these forms may be 
used as alternatives to WPI 45.24 (Special Verdict Form—Personal 
Injury/Wrongful Death—Multiple Defendants—No Contributory 
Negligence—No “Empty Chairs”) or WPI 45.25 (Special Verdict Form— 
Personal Injury/Wrongful Death—Multiple Defendants—No Contribu- 
tory Negligence—“Empty Chairs”). 


Use these Verdict Forms A, B, and C for a case with a single 
plaintiff and multiple defendants if one or more of the defendants may 
have negligently concurred in causing plaintiffs injury or damage. If 
contributory negligence is not in issue, use these verdict forms along 
with the concluding instruction in WPI 1.08 and WPI 1.10. For cases 
involving multiple plaintiffs and multiple defendants, use separate 
Verdict Forms A, B, and C for each plaintiff. See Note on Use to WPI 
45.01.02 (General Verdict Forms—Multiple Plaintiffs and Single 
Defendant). 


These general verdict forms are optional for a case in which con- 
tributory negligence is in issue. The preferable option is to use a special 
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verdict form from WPI 45.02 (Special Verdict Form—Contributory 
Negligence—Single Defendant) and adapt it for multiple defendants. 
See the Notes on Use and Comments to WPI 45.01 (General Verdict 
Forms—Single Plaintiff and Defendant) and WPI 45.02 (Special Verdict 
Form—Contributory Negligence—Single Defendant) for further 
discussion. 


The concluding instruction should be adapted from WPI 1.08 
(Concluding Instruction—For General Verdict Form), giving specialized 
instruction stating the alternatives available to the jury and pointing 
out that omission of a defendant’s name means a verdict for that 
defendant as to the plaintiff. 


If a defendant may be liable only if a co-defendant is also liable, 
such as a principal sued under respondent superior, do not use these 
verdict forms. In such’a case, use WPI 45.01 (General Verdict Forms— 
Single Plaintiff and Defendant) and change the word defendant to 
defendants. 


If separate elements of damages are needed, see WPI 45.20 (Gen- 
eral Verdict Forms—Personal Injury/Wrongful Death—Single Defen- 
dant—No Contributory Negligence—No “Empty Chairs 7 ee 
Damage Elements), and the corresponding Comment. 


COMMENT 
In Bickelhaupt v. Inland Motor Freight, 191 Wash. 467, 71 P.2d 
403 (1937), the court held that a verdict against only one defendant, 


and silent as to other defendants, has the effect of a verdict in favor of 
the defendants not named. 


[Current as of September 2018. /] 
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WPI 45.01.02 


GENERAL VERDICT FORMS—MULTIPLE 
PLAINTIFFS AND SINGLE DEFENDANT 


Verdict Form A 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 


OF WASHINGTON FOR ————— COUNTY 
Plaintiff, ; No. 
vs. . VERDICT 
1 A ELE ic FORM A 
Defendant. 


We, the jury, find for the plaintiff (ame) in the sum of $ 
DATE: eacieeee pelt cael in peat 
Presiding Juror 
Verdict Form B 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 


OF WASHINGTON FOR ————— COUNTY 
Plaintiff, | No. 
vs. VERDICT 
it ae, SS Se FORM B 
Defendant. 


On the claim of the plaintiff mame), we, the jury, find for 
the defendant. 
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DATE: 
Presiding Juror 


NOTE ON USE 
These verdict forms apply generally to civil actions for damages. 


Separate verdict forms should be used for each plaintiff in the 
action. | 


Use a separate Verdict Form A and B for each plaintiff in the case, 
with the plaintiffs name filled in before the verdict form is submitted to 
the jury. This allows the jury to award a recovery to a particular plaintiff 
or to return a defense verdict as to any plaintiff. The concluding instruc- 
tion should be adapted from WPI 1.08 (Concluding Instruction—For 
General Verdict Form) giving specialized instruction stating the alterna- 
tives available to the jury. 


For cases involving multiple plaintiffs and multiple defendants, use 
WPI 45.01.01 (General Verdict Forms—Single Plaintiff and Multiple 
Defendants) for each plaintiff. 


If separate elements of damages are needed, see WPI 45.20 (Gen- 
eral Verdict Forms—Personal Injury/Wrongful Death—Single Defen- 
dant—No Contributory Negligence—No “Empty Chairs”—Separate 
Damage Elements) and the corresponding Comment. 


If there is an injury claim by a married person, and the spouse or 
the marital community is joined as a plaintiff, see the Comment to WPI 
30.01.01 (Measure of Economic and Noneconomic Damages—Personal 
and Property—No Contributory Negligence). It may be necessary to 
revise the verdict form to set forth separately the items of damages 
claimed by each spouse and the marital community. 


[Current as of September 2018.] 
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WPI 45.02 


SPECIAL VERDICT FORM—CONTRIBUTORY 
NEGLIGENCE—SINGLE DEFENDANT 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 
OF WASHINGTON FOR —_______ COUNTY 


Plaintiff, 
No. 


vs. SPECIAL 
SIUCNES 2) aliebir VERDICT FORM 
Defendant. 


We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: Was there negligence by the 
defendant that was a proximate 
cause of injury or damage to the 
plaintiff? 

ANSWER: ————_ (Write “yes” or 
“no”) 


(DIRECTION: If you answered “no” to Question 17, sign 
this verdict. If you answered “yes” to Question 1, answer Ques- 
tion 2 and Question 3.) 


QUESTION 2: What is the total amount of the 
plaintiff's damages? 
ANSWER: $ ———_——_ 

QUESTION 3: Was there negligence by the plaintiff 


that was a proximate cause of the 
injury or damage to the plaintiff? 
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ANSWER: —————_ (Write “yes” or 
“no”) 


(DIRECTION: If you answered “no” to Question 3, sign 
this verdict form. If you answered “yes” to Question 3, answer 
Question 4.) | 


QUESTION 4: Assume that 100% represents the 
total combined negligence that 
proximately caused the plaintiff's 
[injury] [damage]. What percentage 
of the parties’ negligence is attribut- 
able to the plaintiff? 


ANSWER: ————_—_% 


(DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE: J arn he cal OE 
Presiding Juror 


NOTE ON USE 


This special verdict form may be used as an alternative to WPI 
45.22 (Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—Contributory Negligence—No “Empty Chairs”) for any case 
involving a single defendant in which contributory negligence is in 
issue. The court will apply the percentage of plaintiff's negligence 
(Answer No. 4) to the total of plaintiffs damages (Answer No. 2), reduce 
the total damages by that product, and enter judgment accordingly. Use 
this special verdict form with WPI 1.11 (Concluding Instruction—For 
Special Verdict Form) and with WPI 21.03 (Burden of Proof on the Is- 
sues—Contributory Negligence—No Counterclaim). Use WPI 11.01 
(Contributory Negligence—Definition) and WPI 11.07 (Determining the 
Degree of Contributory Negligence) with this verdict form. 


In a wrongful death case in which the contributory negligence of a 
decedent is in issue, the word “plaintiff” in this special verdict form and 
the word “parties” in Question 4 are inappropriate and the questions 
will have to be modified. The WPI Committee recommends using the 
name of the decedent and making semantic changes accordingly. Ques- 
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tion 3, for example, might begin: “Was there negligence by John Jones 
that was a proximate cause of. . .,” while Question 4 might conclude: 
_* , . what percentage of the negligence of the defendant and John 
Jones is attributable to John Jones?” 


If separate elements of damages are needed, see WPI 45.20 (Gen- 
eral Verdict Forms—Personal Injury/Wrongful Death—Single Defen- 
dant—No Contributory Negligence—No “Empty Chairs”—Separate 
Damage Elements) and the corresponding Comment. 


COMMENT 


See the Comment to WPI 1.11 (Concluding Instruction—For Special 
Verdict Form). 


See the Comment to WPI 30.01.01 (Measure of Economic and 
Noneconomic Damages—Personal and Property—No Contributory 
Negligence) in connection with revising the verdict form to set forth 
separately the items of damage claimed by each spouse and the marital 
community. 


[Current as of September 2018.] 
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WPI 45.03 
SPECIAL VERDICT FORM—COUNTERCLAIM 


(No special instruction is set forth.) 


(If there is a counterclaim, the WPI Committee recommends using 
separate verdict forms for the claim of the plaintiff and the claim of the 
defendant. The defendant’s claim is easily drafted using one of the other 
forms in this chapter.) 


[Current as of September 2018.] 
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B. VERDICT FORMS FOR CASES UNDER 
THE TORT REFORM ACT 


WPI 45.20 


GENERAL VERDICT FORMS—PERSONAL INJURY/ 
WRONGFUL DEATH—SINGLE DEFENDANT—NO 
CONTRIBUTORY NEGLIGENCE—NO “EMPTY 
CHAIRS”—SEPARATE DAMAGE ELEMENTS 


Verdict Form A 
IN THE [SUPERIOR] [DISTRICT] COURT FOR THE STATE 


OF WASHINGTON FOR ———— COUNTY 
Plaintiff, No. 
vs. VERDICT 
16 Stat Pas AS 1 10 |. FORMA 
Defendant. 


We, the jury, find for the plaintiff in the following sums: 


[(1) for past economic dam- $ ————_] 
ages 

[(2) for future economic Seen 
damages 

[(3) for past and future eee 


noneconomic damages 


DATE: wee sl tant 
Presiding Juror 


Verdict Form B 
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IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 
OF WASHINGTON FOR____—. COUNTY 


Plaintiff, No. 
vs. | VERDICT 
Stee tee eee FORM B 
Defendant. 


We, the jury, find for the defendant. 


DATE: tit afl a an 
Presiding Juror 


NOTE ON USE 


Use these verdict forms for personal injury or wrongful death ac- 
tions if a general verdict is desired and if there is a reason to separate 
past economic, noneconomic, and future economic damages. Use these 
verdict forms only if there is a single plaintiff and a single defendant, 
there is no contributory negligence or assumption of risk, and there are 
no other entities that have been identified as allegedly being at fault for 
the plaintiffs damages. If there is no reason to separate any elements of 
damages, use WPI 45,01 (General Verdict Forms—Single Plaintiff and 
Defendant) instead. For instructions on damages, see WPI Chapter 30 
(Personal and Property Damages). 


Use WPI 1.08 (Concluding Instruction—For General Verdict Form) 
and WPI 1.09 (Use of General Verdict Forms for Single Plaintiff and 
Defendant) with these verdict forms. 


Use bracketed material as applicable. 
COMMENT 
RCW 4.22.070, 4.56.250, and 4.56.260. . 


RCW 4.22.070(1) requires for the purpose of apportioning damages 
that a percentage of the total fault be attributed to every entity, includ- 
ing the plaintiff, defendant, and entities not party to the action, that 
caused the plaintiffs damages. The only entity that is not included 
under this statute is an entity that is immune from liability under 
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workers’ compensation statutes. The enactment of RCW 4.22.070(1) 
limits the use of these general verdict forms to actions in which there is 
a single plaintiff and defendant, there is no issue of contributory 
negligence, and no entities have been identified as allegedly being at 
fault. In all other actions a special verdict form will be required. See the 
special verdict forms in this chapter for the Tort Reform Act. 


If there is an injury claim by a married person, and the spouse or 
the marital community is joined as a plaintiff, see the Comment to WPI 
30.01.01 (Measure of Economic and Noneconomic Damages—Personal 
and Property—No Contributory Negligence). It may be necessary to 
revise the verdict form to set forth separately the items of damages 
claimed by each spouse and the marital community. 


Although RCW 4.56.250(2) placed a ceiling on the amount of 
noneconomic damages a plaintiff could recover in personal injury or 
wrongful death actions, the court in Sofie v. Fibreboard Corp., 112 
Wn.2d 636, 771 P.2d 711, amended by 780 P.2d 260 (1989), struck down 
this ceiling, finding that it violated the state constitutional right to trial 


by jury. 


In actions seeking damages for personal injury or property damage, 
RCW 4.56.260 provides that if a verdict or award for future economic 
damages is at least one hundred thousand dollars, a party may request 
that the court enter a judgment providing for “periodic payment in 
whole or in part of the future economic damages.” 


In early editions, the WPI Committee separated past economic, 
future economic, and noneconomic damages in Verdict Form A, without 
the use of brackets, to implement the provisions of RCW 4.56.250(2) 
and RCW 4.56.260. Because RCW 4.56.250(2) has been held unconstitu- 
tional, it no longer provides a basis for separating economic and 
noneconomic damages on the verdict form. Whenever a party may 
request periodic payment of future economic damages pursuant to RCW 
4.56.260, however, it will still be necessary to separate past and future 
economic and noneconomic damages. Accordingly, the different catego- 
ries of damages are now bracketed. 


There may be other circumstances in which a party may wish to 
have the jury separately calculate one or more damages elements, such 
as when the amount of a lien or subrogation interest is in dispute. If 
such circumstances exist, Verdict Form A will need to be modified to 
specify the elements of damages the jury should calculate separately. 


[Current as of September 2018.] 


‘ 
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WPI 45.21 


SPECIAL VERDICT FORM—PERSONAL INJURY/ 
WRONGFUL DEATH—SINGLE DEFENDANT—NO 
CONTRIBUTORY NEGLIGENCE—“EMPTY CHAIRS” 


IN THE [SUPERIOR] [DISTRICT] COURT OF THE STATE 
OF WASHINGTON FOR —————. COUNTY 


Plaintiff, 
No. 


vs. | SPECIAL | 
ein aman tral tad VERDICT FORM 
Defendant. 


We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: Were any of the following negligent? 


(Answer “yes” or “no” after the name of the defendant and 
the name of each entity not party to this action.) 


ANSWER: Yes No 
Defendant (name): . ne 


Non-Party (identify entity): iuccese, gonrsinh to sok 
[Non-Party (identify entity): ee ee eet 


[Non-Party (identify entity): ——-  ——__] 


(DIRECTION: If you answered “no” to Question 1 as to 
the defendant, sign this verdict form. If you answered “yes” to 
Question 1 as to the defendant, answer Question 2.) 
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QUESTION 2: Was such negligence a proximate 
cause of [injury] [damage] to the 
plaintiff? 


(Answer “yes” or “no” after the name of the defendant and 
each non-party, if any, found negligent by you in Question 1.) 


ANSWER: Yes No 
Defendant (name): ap anihs iY 


Non-Party (identify entity): _— — 
[Non-Party (identify entity): Sendonte motiticd nolan ni 


[Non-Party (identify entity); —— ——~] 


(DIRECTION: If you answered “no” to Question 2 as to 
the defendant, sign this verdict form. If you answered “yes” to 
Question 2 as to the defendant, answer Question 3.) 


QUESTION 3: What do you find to be the plaintiff's 
amount of damages? 
ANSWER: $ ——___ 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you found no dam- 
ages in Question 3, sign this verdict form.) 
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QUESTION 4: Assume that 100% represents the 
| total combined negligence that 

proximately caused the plaintiff’s 
[injury] [damage]. What percentage 
of this 100% is attributable to the 
defendant and what percentage of 
this 100% is attributable to each non- 
party, if any, whose negligence was 
found by you in Question 2 to have 
been a proximate cause of the 
[injury] [damage] to the plaintiff? 
Your total must equal 100%. — 


ANSWER: 
To defendant (name): pate! Sas 
To non-party (identify entity): oes ie 


[To non-party (identify entity): eet hy 
[To non-party (identify entity): icarahetiefeeen 0 | 
TOTAL: 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE: TTY...) cell 
Presiding Juror 


NOTE ON USE 


Use this special verdict form for personal injury or wrongful death 
actions if there is a single defendant, there is no contributory negligence 
or assumption of risk, and there are other entities that have been identi- 
fied as allegedly being at fault for the plaintiffs damages. 


Question 3 in this special verdict form does not separate any partic- 
ular elements of damages. If the parties need to have the jury separately 
' itemize damages, such as for past economic, future economic, and 
noneconomic damages, then refer to WPI 45.20 (Special Verdict Form— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements) and the 
corresponding sections of that instruction’s Note on Use and Comment. 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
with this verdict form. 
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Use WPI 41.04 (Fault to be Apportioned) and WPI 21.10 (Burden of 
Proof—Entities Not Party to the Action) with this verdict form. 


Use bracketed material as applicable. 
) COMMENT 
RCW 4.,22.070 and 4.56.260. 


RCW 4.22.070 requires the apportionment of damages in all actions 
involving the fault of more than one entity, Pursuant to the statute, the 
trier of fact shall determine the percentage of the total fault that is at- 
tributable to every entity that caused the plaintiffs damages. “Entities” 
include the plaintiff or person suffering personal injury or incurring 
property damage, defendants, third-party defendants, entities released 
by the plaintiff, entities immune from liability to the plaintiff, and enti- 
ties with any other individual defense against the plaintiff, but “enti- 
ties” do not include entities immune from liability under workers’ 
compensation statutes. Judgment is then entered against each 
defendant (unless a defendant is immune from liability or has prevailed 
on an individual defense) in an amount that represents the defendant’s 
proportionate share of the plaintiffs total damages. The liability of each 
defendant is several unless one of the exceptions outlined in the statute 
apply. See the Comment to WPI 41.04 (Damages to be Apportioned), 


The verdict form uses the term “non-party” rather than the statu- 
tory term “entity.” The WPI Committee believes “non-party” is easier 
for jurors to understand. 


If a verdict or award for future economic damages is at least one 
hundred thousand dollars, RCW 4,.56.260 requires the court, at the 
request of a party, to enter a judgment providing for the periodic pay- 
ment in whole or in part of the future economic damages. 


If there is an injury claim by a married person, and the spouse or 
the marital community is joined as plaintiff, see the Comment to WPI 
30.01.01 (Measure of Economic and Noneconomic Damages—Personal 
and Property—No Contributory Negligence). It may be necessary to 
revise the verdict form to set forth separately the items of damages 
claimed by each spouse and the marital community. | 


In Adcox v. Children’s Orthopedic Hospital & Medical Center, 123 
Wn.2d 15, 25-26, 864 P.2d 921, 928 (1993), the court stated: 


RCW 4.22.070 is not self-executing. It does not automatically apply 
to each case where more than one entity could theoretically be at 
fault. Either the plaintiff or the defendant must present evidence of 
another entity’s fault to invoke the statute’s allocation procedure. 
Without a claim that more than one party is at fault, and sufficient 
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evidence to support that claim, the trial judge cannot submit the is- 
sue of allocation to the jury. Indeed, it would: be improper for the 
judge to allow the jury to allocate fault without such evidence. If 
the plaintiff signals an intention to present evidence of fault solely 
against one defendant, as in this case, it is incumbent upon the 
defendant to provide proof that more than one entity was at fault. 


In Lahmann v. Sisters of St. Francis, 55 Wn.App. 716, 723-24, 780 
P.2d 868 (1989), the court found that a special verdict form containing 
separate interrogatories as to negligence and proximate cause was 
“proper.” The court stated that the factors for considering the adequacy 
of special interrogatories to the jury are: “(1) whether, when read as a 
whole and in conjunction with the general charge the interrogatories 
adequately presented the contested issues to the jury; (2) whether the 
submission of the issues to the jury was ‘fair’; and (3) whether the 
‘ultimate questions of fact’ were clearly submitted to the jury.” Lahmann 
v. Sisters of St. Francis, 55 Wn.App. at 723. 


In both Lahmann and Gjerde v. Fritzsche, 55 Wn.App. 387, 393-94, 
777 P.2d 1072 (1989), the court discussed the importance of objecting to 
inconsistent findings or verdicts. Lahmann v. Sisters of St. Francis, 55 
Wn.App. at 722-23. The failure to object to inconsistent findings or to 
an inconsistent verdict before the jury is discharged waives any objec- 
tion on appeal. Lahmann v. Sisters of St. Francis, 55 Wn.App. at 723; 
Gjerde v. Fritzsche, 55 Wn.App. at 393-94. 


In Nania v. Pacific Northwest Bell Telephone, 60 Wn.App. 706, 806 
P.2d 787 (1991), none of the parties objected to a special verdict form 
proposed by one of the defendants that separated the issues of 
negligence and proximate cause as to each defendant and the plaintiff. 
Nania v. Pacific Northwest Bell Telephone, 60 Wn.App. at 708. The jury 
apportioned damages inconsistently with its answers to the negligence 
and proximate cause questions. Nania v. Pacific Northwest Bell 
Telephone, 60 Wn.App. at 708. The defendant who had proposed the 
special verdict form argued on appeal that the verdict form was not 
defective but that the case should be remanded for a new trial because 
the jury’s answers were irreconcilably inconsistent. Nania v. Pacific 
Northwest Bell Telephone, 60 Wn.App. at 708. 


The court found that although the apportionment of damages was 
arguably inconsistent with the jury’s answers to the negligence and 
proximate cause questions, the answers to these questions were not in- 
consistent with each other. Nania v. Pacific Northwest Bell Telephone, 
60 Wn.App. at 709. Therefore, the jury's apportionment of damages was 
“surplusage” and the trial court correctly entered judgment based upon 
the jury’s findings of proximate cause. Nania v. Pacific Northwest Bell 
Telephone, 60 Wn.App. at 709. The court also noted that the same 
result was required by the doctrine of invited error. Nania v. Pacific 
Northwest Bell Telephone, 60 Wn.App. at 709. 
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See the Comment to WPI 45.20 (General Verdict Forms—Personal 
Injury/Wrongful Death—Single Defendant—No Contributory Negli- 
gence—No “Empty Chairs’—Separate Damage Elements), for a discus- 
sion concerning the separation of damages following Sofie v. Fibreboard 
Corp., 112 Wn.2d 636, 771 P.2d 711, 780 P.2d 260 (1989). 


See the Comment to WPI 41.04 (Fault to be Apportioned), for cases 
that discuss apportionment of damages under RCW 4.22.070. 


[Current as of September 2018.] 
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WPI 45,22 


SPECIAL VERDICT FORM—PERSONAL INJURY/ 
WRONGFUL DEATH—SINGLE DEFENDANT— 
CONTRIBUTORY NEGLIGENCE—NO “EMPTY 

CHAIRS” 


(Insert caption. See WPI 45.21.) 
We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: Was the defendant negligent? 
ANSWER: ———__- (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign 
this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


QUESTION 2: Was the defendant’s negligence a 
proximate cause of [injury] [damage] 
to the plaintiff? 


ANSWER: ————— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 2, sign 
this verdict form. If you answered “yes” to Question 2, answer 
Question 3.) 


QUESTION 3: What do you find to be the plaintiff’s 
amount of damages? Do not consider 
the issue of contributory negligence, if 
any, in your answer. 

ANSWER: $ ——____ 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you found no dam- 
ages in Question 3, sign this verdict form.) 
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QUESTION 4: Was the plaintiff also negligent? 
ANSWER: ———_—_ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 4, sign 
this verdict form. If you answered “yes” to Question 4, answer 
Question 5.) 


QUESTION 5: Was the plaintiff's negligence a 
: proximate cause of the injury or dam- 
age to the plaintiff? 
ANSWER: ———— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 5, sign 
this verdict form. If you answered “yes” to Question 5, answer 
Question 6.) 


QUESTION 6: Assume that 100% represents the total 
combined fault that proximately 
caused the plaintiff's [injury] [damage]. 
What percentage of this 100% is attrib- 
utable to the defendant’s negligence, 
and what percentage of this 100% is 
attributable to the negligence of the 
plaintiff? Your total must equal 100%. 


ANSWER: 

To defendant (name): ce Ub adage 
To plaintiff (name): apt 10 
TOTAL: 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE: cote a nek hae aos 
Presiding Juror 
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NOTE ON USE | 


Use this verdict form for personal injury or wrongful death actions 
if there is a single defendant, there is an issue of contributory 
negligence, and there are no other entities that have been identified as 
allegedly being at fault for the plaintiffs damages. 


‘Question 3 in this special verdict form does not separate any partic- 
ular elements of damages. If the parties need to have the jury separately 
itemize damages, such as for past economic, future economic, and 
noneconomic damages, then refer to WPI 45.20 (Special Verdict Form— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements), and 
that instruction’s Note on Use and Comment. 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
and WPI 21.03 (Burden of Proof on the Issues—Contributory Negli- 
gence—No Counterclaim), with this verdict form. Use WPI 11.01 (Con- 
tributory Negligence—Definition), and WPI 11.07 (Determining the 
Degree of Contributory Negligence), with this verdict form. 


If there is an issue of implied reasonable or implied unreasonable 
assumption of risk, use this form, without a separate instruction regard- 
ing assumption of risk. See the Comments to WPI 13.01 (Assumption of 
Risk—Implied Unreasonable) and WPI 13.02 (Assumption of Risk— 
Implied Reasonable). If there is an issue of express assumption of risk, 
or of implied primary assumption of risk, this form will apply only to a 
course of conduct or activity for which the jury finds the plaintiff has 
not assumed the risk. See WPI Chapter 13 for the appropriate assump- 
tion of risk instructions to be used with this verdict form. 


Use bracketed material as applicable. 
COMMENT 
RCW 4.22.070(1) and RCW 4.56.260. 
See the Comments to WPI 45.20 (General Verdict Forms—Personal 
Injury/Wrongful Death—Single Defendant—No Contributory Negli- 
gence—No “Empty Chairs”—Separate Damage Elements) and WPI 45.21 


(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs).” 


[Current as of September 2018.] 
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WPI 45.23 


SPECIAL VERDICT FORM—PERSONAL INJURY/ 
WRONGFUL DEATH—SINGLE DEFENDANT— 
CONTRIBUTORY NEGLIGENCE—“EMPTY CHAIRS” 


(Insert caption. See WPI 45.21.) 
We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: Were any of the following negligent? 


(Answer “yes” or “no” after the name of the defendant and 
the name of each entity not party to this action.) 


ANSWER: Yes No 
Defendant (name): 


Non-Party (identify entity): 
[Non-Party (identify entity): 
[Non-Party (identify entity): 


| 


—--| 


(DIRECTION: If you answered “no” to Question 7 as to 
the defendant, sign this verdict form. If you answered “yes” to 
Question 1 as to the defendant, answer Question 2.) 


QUESTION 2: Was such negligence a proximate 
cause of [injury] [damage] to the 
plaintiff? 


(Answer “yes” or “no” after the name of the defendant and 
each non-party, if any, found negligent by you in Question 1.) 


439 


WPI 45.23 NEGLIGENCE—PROXIMATE CAUSE 


ANSWER: Yes No 
Defendant (name): _ 

Non-Party (identify entity): 
[Non-Party (identify entity): 
[Non-Party (identify entity): 


| 


| 


(DIRECTION: If you answered “no” to Question 2 as to 
the defendant, sign this verdict form. If you answered “yes” to 
Question 2 as to the defendant, answer Question 3.) 


QUESTION 3: What do you find to be the plaintiff's 
amount of damages? Do not consider 
the issue of contributory negligence, if 
any, in your answer. 
ANSWER: $ ——_—_ 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you found no dam- 
ages in Question 3, sign this verdict form.) 


QUESTION 4: Was the plaintiff also negligent? 
ANSWER: ————— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 4, skip 
Question 5 and answer Question 6. If you answered “yes” to 
Question 4, answer Question 5.) | 


QUESTION 5: Was the plaintiff's negligence a 
proximate cause of the injury or dam- 
age to the plaintiff? . 
ANSWER: ————— (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 5, answer 
Question 6. If you answered “yes” to Question 5, skip Ques- 
tion 6 and answer Question 7.) 


QUESTION 6: Assume that 100% represents the total 
combined negligence that proximately 
caused the plaintiff's [injury] [damage]. 
What percentage of this 100% is attrib- 
utable to the defendant, and what per- 
centage of this 100% is attributable to 
each non-party whose negligence was 
found by you in Question 2 to have 
been a proximate cause of the [injury] 
[damage] to the plaintiff? Your total 
must equal 100%. 


ANSWER: 

To defendant (name): SRS Te 
To non-party (identify entity): meter yo 
[To non-party (identify entity): pr smmoewerce stay /Y 
[To non-party (identify entity): eign Gl 
TOTAL: 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.). 


QUESTION 7: Assume that 100% represents the 
total combined fault that proximately 
caused the plaintiff's [injury] 
[damage]. What percentage of this 
100% is attributable to the 
defendant’s negligence, what per- 
centage of this 100% is attributable 

- each non-party whose negligence 

- was found by you in Question 2 to 
have been a proximate cause of the 
[injury] [damage] to the plaintiff, and 
what percentage of this 100% is at- 
tributable to the plaintiff's 
negligence? Your total must equal 
100%. 
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ANSWER: | 
To defendant (name): ere 
To non-party (identify entity): She i a 


[To non-party (identify entity): ph Ea 
[To non-party (identify entity): a Yel 
To plaintiff (name): ce esa 
TOTAL: 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE: ale: y's 
Presiding Juror 


NOTE ON USE 


Use this verdict form for personal injury or wrongful death actions 
if there is a single defendant, there is an issue of contributory 
negligence, and there are other entities that have been identified as al- 
legedly being at fault for the plaintiffs damages. 


Question 3 in this special verdict form does not separate any partic- 
ular elements of damages. If the parties need to have the jury separately 
itemize damages, such as for past economic, future economic, and 
noneconomic damages, then refer to WPI 45.20 (Special Verdict Form— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements) and the 
instruction’s Note on Use and Comment. 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 21.03 (Burden of Proof on the Issues—Contributory Negli- 
gence—No Counterclaim) with this verdict form. Use WPI 11.01 (Con- 
tributory Negligence—Definition) and WPI 11.07 (Determining the 
Degree of Contributory Negligence) with this verdict form. 


If there is an issue of implied reasonable or implied unreasonable 
assumption of risk, use this form, without a separate instruction regard- 
ing assumption of risk. See the Comments to WPI 13.01 (Assumption of 
Risk—Implied Unreasonable) and WPI 13.02 (Assumption of Risk— 
Implied Reasonable). If there is an issue of express assumption of risk, 
or of implied primary assumption of risk, this form will apply only to a 
course of conduct or activity for which the jury finds the plaintiff has 
not assumed the risk. See WPI Chapter 13 for the appropriate assump- 
tion of risk instructions to be used with this verdict form. 
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Use WPI 41.04 (Fault to be Apportioned), and WPI 21.10 (Burden 
of Proof—Entities Not Party to the Action), with this verdict form. 


Use bracketed material as applicable. 
COMMENT 

RCW 4.22.070(1) and RCW 4.56.260. 

See the Comments to WPI 45.20 (General Verdict. Forms—Personal 
Injury/Wrongful Death—Single Defendant—No Contributory Negli- 
gence—No “Empty Chairs”—Separate Damage Elements) and WPI 45.21 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs).” 


See the Comment to WPI 41.04 (Fault to be Apportioned) for cases 
discussing apportionment of damages under RCW 4.22.070. 


[Current as of September 2018./ 
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WPI 45.24 


SPECIAL VERDICT FORM—PERSONAL INJURY/ 
WRONGFUL DEATH—MULTIPLE 
DEFENDANTS—NO CONTRIBUTORY 
NEGLIGENCE—NO “EMPTY CHAIRS” 


(Insert caption. See WPI 45.21.) | 
We, the jury, answer the questions submitted by the 


court as follows: 


QUESTION 1: Were any of the defendants negligent? 
(Answer “yes” or “no” after the name of each defendant.) 


ANSWER: Yes 
Defendant (name): dates: ark: 
Defendant (name): at: 
[Defendant (name): Bate 


(DIRECTION: If you answered “no” to Question 1 as to 
each defendant, sign this verdict form. If you answered “yes” 
fo Question 1 as to any defendant, answer Question 2.) 


QUESTION 2: Was such negligence a proximate 
cause of [injury] [damage] to the 
plaintiff? 


(Answer “yes” or “no” after the name of each defendant 
found negligent by you in Question 1.) 


ANSWER: Yes No 
Defendant (name): Gale t watt 
Defendant (name): fess sord estate 
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[Defendant (name): seein eres | 


(DIRECTION: If you answered “no” to Question 2 as to all 
defendants, sign this verdict form. If you answered “yes” to 
Question 2 as to any defendant, answer Question 3.) 


QUESTION 3: What do you find to be the plaintiff’s 
amount of damages? 


ANSWER: $ ——__—_ 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you found no dam- 
ages in Question 3, sign this verdict form.) 


QUESTION 4: Assume that 100% represents the total 
combined negligence that proximately 
caused the plaintiff's [injury] [damage]. 
What percentage of this 100% is attrib- 
utable to each defendant whose 
negligence was found by you in Ques- 
tion 2 to have been a proximate cause 
of the [injury] [damage] to the 
plaintiff? Your total must equal 100%. 


ANSWER: 

To defendant (name): See 
To defendant (name): | wea 
[To defendant (name): sit REY 
TOTAL: 100% 


(DIRECTION: Sign this verdict form and notify the bailift.). 


DATE: anal Sa NE eo 
Presiding Juror 
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NOTE ON USE 


Use this verdict form for personal injury or wrongful death actions 
if there are multiple defendants, there is no issue of contributory 
negligence or assumption of risk, and there are no other entities that 
have been identified as allegedly being at fault for the plaintiff's 
damages. 


Question 3 in this special verdict form does not separate any partic- 
ular elements of damages. If the parties need to have the jury separately 
itemize damages, such as for past economic, future economic, and 
noneconomic damages, then refer to WPI 45.20 (Special Verdict Form— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements) and that 
instruction’s Note on Use and Comment. 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
with this verdict: form. 


Use WPI 41.04 (Fault to be Apportioned) with this verdict form. 
Use bracketed material as applicable. 
COMMENT 

RCW 4.22.070(1) and RCW 4.56.260. 

See the Comments to WPI 45.20 (General Verdict Forms—Personal 
Injury/Wrongful Death—Single Defendant—No Contributory Negli- 
gence—No “Empty Chairs”—Separate Damage Element) and WPI 45.21 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs”). 


See the Comment to WPI 41.04 (Fault to be Apportioned) for cases 
discussing apportionment of damages under RCW 4.22.070. 


[Current as of September 2018.] 
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WPI 45.25 


SPECIAL VERDICT FORM—PERSONAL INJURY/ 
WRONGFUL DEATH—MULTIPLE 
DEFENDANTS—NO CONTRIBUTORY 
NEGLIGENCE—“EMPTY CHAIRS” 


(Insert caption. See WPI 45.21.) 
We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: Were any of the following negligent? 


(Answer “yes” or “no” after the name of each defendant 
and the name of each entity not party to this action.) 


ANSWER: 

Defendant (name): 
Defendant (name): 
[Defendant (name): 
Non-Party (identify entity): 
[Non-Party (identify entity): 
[Non-Party (identify entity): 


~< 


es No 


| 
| 


(DIRECTION: If you answered “no” to Question 1 as to 
each defendant, sign this verdict form. If you answered “yes” 
to Question 1 as to any defendant, answer Question 2.) 


QUESTION 2: Was such negligence a proximate cause 
of [injury] [damage] to the plaintiff? 


(Answer “yes” or “no” after the name of each defendant 
and non-party found negligent by you in Question 1.) 
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~< 


ANSWER: es No 


Defendant (name): 
Defendant (name): 
[Defendant (name): 


Non-Party (identify entity): 
[Non-Party identi ie : 
[Non-Party (identify entity): 


| (DIRECTION: If you answered “no” to Question 2 as to all 
defendants, sign this verdict form. If you answered “yes” to 
Question 2 as to any defendant, answer Question 3.) 


feed 


QUESTION 3: What do you find to be the plaintiff's 
amount of damages? 
ANSWER: $ ——_——_ 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you found no dam- 
ages in Question 3, sign this verdict form.) 


QUESTION 4: Assume that 100% represents the total 
combined negligence that proximately 
caused the plaintiff's [injury] [damage]. 
What percentage of this 100% is attrib- 
utable to each defendant and non- 
party whose negligence was found by 
you in Question 2 to have been a 
proximate cause of the [injury] [dam- 
age] to the plaintiff? Your total must 
equal 100%. 


ANSWER: 

To defendant (name): ails Batata 
To defendant (name): Saar ey 
[To defendant (name): iibeeeeesesn 1G | 
To non-party (identify entity): PEEL cae sy 
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[To non-party (identify entity): Re a Sal | 
[To non-party (identify entity): Ceo} 
TOTAL: 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE: eth dS ae 
Presiding Juror 


NOTE ON USE 


Use this verdict form for personal injury or wrongful death actions 
if there are multiple defendants, there is no issue of contributory 
negligence or assumption of risk, and there are other entities that have 
been identified as allegedly being at fault for the plaintiffs damages. 


Question 3 in this special verdict form does not separate any partic- 
ular elements of damages. If the parties need to have the jury separately 
itemize damages, such as for past economic, future economic, and 
noneconomic damages, then refer to WPI 45.20 (Special Verdict Form— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—-Separate Damage Elements) and that 
instruction’s Note on Use and Comment. 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
and WPI 21.02.01 (Burden of Proof on the Issues—No Affirmative 
Defense—Two or More Defendants), with this verdict form. 


Use WPI 41.04 (Fault to be Apportioned), with this verdict form. 
Use bracketed material as applicable. 

COMMENT 
RCW 4.22.070(1) and RCW 4.56.260. 


See the Comments to WPI 45.20 (General Verdict Forms—Personal 
Injury/Wrongful Death—Single Defendant—No Contributory Negli- 
gence—No “Empty Chairs”—Separate Damage Elements) and WPI 45.21 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs).” 


See the Comment to WPI 41.04 (Fault to be Apportioned), for cases 
discussing apportionment of damages under RCW 4.22.070. 
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[Current as of September 2018./ 
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WPI 45.26 


SPECIAL VERDICT FORM—PERSONAL INJURY/ 
WRONGFUL DEATH—MULTIPLE DEFENDANTS— 
CONTRIBUTORY NEGLIGENCE—NO “EMPTY 
CHAIRS” 


(Insert caption. See WPI 45.21.) 
We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: Were any of the defendants negligent? 


(Answer “yes” or “no” after the name of each defendant.) 


Defendant (name): 
Defendant (name): 


ANSWER: Yes No 
[Defendant (name): whlicinets 


(DIRECTION: If you aphid “no” to Question 1 as to 
each defendant, sign this verdict form. If you answered “yes” 
to Question 1 as to any defendant, answer Question 2.) 


QUESTION 2: Was such negligence a proximate 
cause of [injury] [damage] to the 
plaintiff? 


(Answer “yes” or “no” after the name of each defendant 
found negligent by you in Question 1.) 


ANSWER: 

Defendant (name): 
Defendant (name): 
[Defendant (name): 


/|| 8 
© 
” 
= 
Oo 
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(DIRECTION: If you answered “no” to Question 2 as to all 
defendants, sign this verdict form. If you answered “yes” to 
Question 2 as to any defendant, answer Question 3.) 


QUESTION 3: What do you find to be the plaintiff's 
amount of damages? (Do not consider 
the issue of contributory negligence, if 
any, in your answer.) 


ANSWER: $ ——__—_ 


(DIRECTION. If you answered Question 3 with any 
amount of money, answer Question 4. If you found no dam- 
ages in Question 3, sign this verdict form.) 


QUESTION 4: Was the plaintiff also negligent? 
ANSWER: ———_—_- (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 4, skip 
Question 5 and answer Question 6. If you answered “yes” to 
Question 4, answer Question 5.) 


QUESTION 5: Was the plaintiff’s negligence a 
proximate cause of the injury or dam- 
age to the plaintiff? 

ANSWER: ———_—_- (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 5, answer 
Question 6. If you answered “yes” to Question 5, skip Ques- 
tion 6 and answer Question 7.) , 
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QUESTION 6: 


ANSWE 


WPI 45.26 


Assume that 100% represents the total 


combined negligence that proximately 
caused the plaintiff’s [injury] [damage]. 
What percentage of this 100% is attrib- 
utable to each defendant whose 
negligence was found by you in Ques- 
tion 2 to have been a proximate cause 
of the [injury] [damage] to the 
plaintiff? Your total must equal 100%. 


R: 


To defendant (name): micactels 2% 
To defendant (name): BOB D Ore 


[To defe 
TOTAL: 


QUESTION 7: 


ndant (name): Se TCT 
100% 


Assume that 100% represents the total 
combined fault that proximately 
caused the plaintiff's [injury] [damage]. 
What percentage of this 100% is attrib- 
utable negligence of each defendant 
whose negligence was found by you in 
Question 2 to have been a proximate 
cause of the [injury] [damage] to the 
plaintiff, and what percentage of this 
100% is attributable to the plaintiff's 
negligence? Your total must equal 
100%. ) 


ANSWER: 


To defe 
To defe 


ndant (name): ili ala a 
ndant (name): “nit bananas 


[To defendant (name): eee el 
To plaintiff (name): fo sonst tently 


TOTAL: 


100% 
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(DIRECTION: Sign this verdict form and notify the bailif.). 


DATE: a ARC) Le 
Presiding Juror 


NOTE ON USE 


Use this verdict form for personal injury or wrongful death actions 
if there are multiple defendants, there is an issue of contributory 
negligence, and there are no other entities that have been identified as 
allegedly being at fault for the plaintiffs damages. 


Question 3 in this special verdict form does not separate any partic- 
ular elements of damages. If the parties need to have the jury separately 
itemize damages, such as for past economic, future economic, and 
noneconomic damages, then refer to WPI 45.20 (Special Verdict Form— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements) and that 
instruction’s Note on Use and Comment. 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 21.03 (Burden of Proof on the Issues—Contributory Negli- 
gence—No Counterclaim) with this verdict form. Use WPI 11.01 (Con- 
tributory Negligence—Definition) and WPI 11.07 (Determining the 
Degree of Contributory Negligence) with this verdict form. 


If there is an issue of implied reasonable or implied unreasonable 
assumption of risk, use this form, without a separate instruction regard- 
ing assumption of risk. See the Comments to WPI 13.01 (Assumption of 
Risk—Implied Unreasonable) and WPI 13.02 (Assumption of Risk— 
Implied Reasonable). If there is an issue of express assumption of risk, 
or of implied primary assumption of risk, this form will apply only to a 
course of conduct or activity for which the jury finds the plaintiff has 
not assumed the risk. See WPI Chapter 13 for the appropriate assump- 
tion of risk instructions to be used with this verdict form. 


Use WPI 41.04 (Fault to be Apportioned) with this verdict form. 
Use bracketed material as applicable. 

COMMENT 
RCW 4.22.070(1) and RCW 4.56.260. 


See the Comments to WPI 45.20 (General Verdict Forms—Personal 
Injury/Wrongful Death—Single Defendant—No Contributory Negli- 
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gence—No “Empty Chairs”’—Separate Damage Elements) and WPI 45.21 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs”). 


See the Comment to WPI 41.04 (Fault to be Apportioned) for cases 
discussing apportionment of damages under RCW 4.22.070. 


[Current as of September 2018./ 


455 


WPI 45.27 NEGLIGENCE—PROXIMATE CAUSE 
WPI 45.27 


SPECIAL VERDICT FORM—PERSONAL INJURY/ 
WRONGFUL DEATH—MULTIPLE DEFENDANTS— 
CONTRIBUTORY NEGLIGENCE—“*EMPTY CHAIRS” 


(Insert caption. See WPI 45.21.) 
We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: Were any of the following negligent? 


(Answer “yes” or “no” after the name of each defendant 
and the name of each entity not party to this action.) 


ANSWER: 

Defendant (name): 
Defendant (name): 
[Defendant (name): 
Non-Party (identify entity): 
[Non-Party (identify entity): 
[Non-Party (identify entity): 


< 


es No 


(DIRECTION: If you answered “no” to Question 1 as to 
each defendant, sign this verdict form. If you answered “yes” 
to Question 1 as to any defendant, answer Question 2.) 


QUESTION 2: Was such negligence a proximate 
cause of [injury] [damage] to the 
plaintiff? 


(Answer “yes” or “no” after the name of each defendant 


and non-party found negligent by you in Question 1.) 


ANSWER: Yes No 
Defendant (name): anette fan 
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Defendant (name): etnies 
[Defendant (name): 
Non-Party (identify entity): 
[Non-Party 
[Non-Party (i 





(DIRECTION: If you answered “no” to Question 2 as to all 
defendants, sign this verdict form. If you answered “yes” to 
Question 2 as to any defendant, answer Question 3.) 


QUESTION 3: What do you find to be the plaintiff’s 
| amount of damages? (Do not consider 
the issue of contributory negligence, if 
any, in your answer.) 


ANSWER: $ ——___ 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you found no dam- 
ages in Question 3, sign this verdict form.) 


QUESTION 4: __— Was the plaintiff also negligent? 
ANSWER: —__— (Write “yes” or “no”) 


(DIRECTION: If you answered “no”.to Question 4, skip 
Question 5 and answer Question 6. If you answered “yes” to 
Question 4, answer Question 5.) 


QUESTION 5: Was the plaintiff’s negligence a 
proximate cause of the injury or dam- 
age to the plaintiff? 

ANSWER: ————— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 5, answer 
Question 6. If you answered “yes” to Question 5, skip Ques- 
tion 6 and answer Question 7.) 
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NEGLIGENCE—PROXIMATE CAUSE 
QUESTION 6: Assume that 100% represents the total 
combined negligence that proximately 
caused the plaintiff's [injury] [damage]. 
What percentage of this 100% is attrib- 
utable to each defendant and non- 
party whose negligence was found by 
you in Question 2 to have been a 
proximate cause of the [injury] [dam- 
age] to the plaintiff? Your total must 
equal 100%. 
ANSWER: 
To defendant (name): i Vs 
To defendant (name): se st if 
[To defendant (name): ee 
To non-party (identify entity): ie ate 
[To non-party (identify entity): eee 
[To non-party (identify entity): verre rere 10 | 
TOTAL: 100% 
QUESTION 7: Assume that 100% represents the total 
combined fault that proximately 
caused the plaintiff's [injury] [damage]. 
What percentage of this 100% is attrib- 
utable to the negligence of each 
defendant and non-party whose 
negligence was found by you in Ques- 
tion 2 to have been a proximate cause. 
of the [injury] [damage] to the plaintiff, 
and what percentage of this 100% is 
attributable to the plaintiff's 
negligence? Your total must equal 
100%. 
ANSWER: 
To defendant (name): AR wb cat 
To defendant (name): Bi dveala es 
[To defendant (name): att Yo] 
To non-party: (identify entity): a Os 
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[To non-party: (identify entity): ene 10] 
[To non-party: (identify entity): SOMES BAY 
To plaintiff (name): Belen a ar 
TOTAL: | 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.). 


DATE: igh tn teamaaitenons.: 
Presiding Juror 


NOTE ON USE 


Use this verdict form for personal injury or wrongful death actions 
if there are multiple defendants, there is an issue of contributory 
negligence, and there are other entities that have been identified as al- 
legedly being at fault for the plaintiff's damages. 


Question 3 in this special verdict form does not separate any partic- 
ular elements of damages. If the parties need to have the jury separately 
itemize damages, such as for past economic, future economic, and 
noneconomic damages, then refer to WPI 45.20 (Special Verdict Form— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—Separate Damage Elements) and that 
instruction’s Note on Use and Comment. 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 21.03 (Burden of Proof on the Issues—Contributory Negli- 
gence—No Counterclaim) with this verdict form. Use WPI 11.01 (Con- 
tributory Negligence—Definition) and WPI 11.07 (Determining the 
Degree of Contributory Negligence) with this verdict form. 


If there is an issue of implied reasonable or implied unreasonable 
assumption of risk, use this form, without a separate instruction regard- 
ing assumption of risk. See the Comments to WPI 13.01 (Assumption of 
Risk—Implied Unreasonable) and WPI 13.02 (Assumption of Risk— 
Implied Reasonable). If there is an issue of express assumption of risk, 
or of implied primary assumption of risk, this form will apply only to a 
course of conduct or activity for which the jury finds the plaintiff has 
not assumed the risk. See WPI Chapter 13 for the appropriate assump- 
tion of risk instructions to be used with this verdict form. 


Use WPI 41.04 (Fault to be Apportioned) with this verdict form. 


Use bracketed material as applicable. 
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COMMENT 


RCW 4.22.070(1) and RCW 4.56.260. 


See the Comments to WPI 45.20 (General Verdict Forms—Personal 
Injury/Wrongful Death—Single Defendant—No- Contributory Negli- 
gence—No “Empty Chairs”—Separate Damage Elements) and WPI 45.21 
(Special Verdict Form—Personal Injury/Wrongful Death—Single 
Defendant—No Contributory Negligence—“Empty Chairs”). 


See the Comment to WPI 41.04 (Fault to be Apportioned) for cases 
that discuss apportionment of damages under RCW 4.22.070. 


In some cases, it may be preferable to shorten and simplify this 
verdict form by combining some of the questions asked. For example, 
Questions 1 and 2 might be combined to ask: “Was there any negligence 
by any of the following that was a proximate cause of [injury] [damage] 
to the plaintiff?” Similarly, Questions'4 and 5 might be combined as: 
“Was there any negligence by the plaintiff that was a proximate cause 
of the injury or damage to the plaintiff?” 


Alternatively, Questions 1, 2, 4, and 5 might be combined into a 
single question as follows: 


QUESTION 1: Was there any negligence by any of the fol- 
lowing that was a proximate cause of 
[injury] [damage] to the plaintiff? 


ANSWER: Yes No 
Defendant (name): hd) Leh 

Defendant (name): eam oo oe 
[Defendant (name): | Maviaet rash ie. WS Ti Lx. rd 
Non-Party (identify entity): mia Lena Nf geet: Ett oe 
[Non-Party (identify entity): 2 Fe Stee isi tite. | 


[Non-Party (identify entity): ai ee et Te | 
Plaintiff (name): ER ee TO MONGMU aS 


If this second alternative is used, then Question 3 would become 
Question 2, and Question 7 would become the third and final question. 


For further discussion about simplifying the special verdict forms 
contained in this chapter, see WPI 45.00 (Introduction). 


[Current as of September 2018.] 
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C. SPECIAL VERDICT FORMS FOR OTHER 


CASES ) 
WPI 45.30 
SPECIAL VERDICT FORMS—OTHER 


The following special verdict forms can be found 
elsewhere in Volumes 6 and 6A: 


For cases involving wrongful death and survival 
actions, see WPI 31.07 and WPI 31.07.01; 


For cases with issues of defendants acting in 
concert, see Comment to WPI 50.24; 


For health care cases with issues of loss of 
chance, see WPI 105.20 and WPI 105.21; 


For legal malpractice cases dealing with the issue 
of the duty to non-clients, see WPI 107.03; 


For product liability cases, see WPI 110.30.01 
through WPI 110.31.02; 


For condemnation cases, see WPI 150.17; 
For workers’ compensation cases, see WPI 155.14; 


For negligent misrepresentation cases with mixed 
issues of fact and law concerning the duty to dis- 
close, see WPI 165.03.02; 


For civil rights cases with issues of unreasonable 
force, see WPI 348.10, WPI 348.11, and WPI 348.12; 


For insurance cases with issues of bad faith, see 
WPI 320.07; 


461 


WPI 45.30 NEGLIGENCE—PROXIMATE CAUSE 


e For mental illness civil commitment cases, see WPI 
360.21 through WPI 360.23; and 


e For sexually violent predator commitment cases, 
see WPI 365.21, WPI 365.36, and WPI 365.37. 


[Current as of September 2018./ 
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PART VI 


AGENCY AND PARTNERSHIP—TORTS 


CHAPTER 50 AGENCY AND PARTNERSHIP—TORTS 


CHAPTER 50 | 


AGENCY AND PARTNERSHIP—TORTS 


WPI 50.00 
WPI 50.01 
WPI 50.02 


WPI 50.02.01 


WPI 50.03 
WPI 50.04 


WPI 50.05 


WPI 50.06 


WPI 50.07 


WPI 50.08 


WPI 50.09 


WPI 50.10 
WPI 50.11 


WPI 50.11.01 


WPI 50.12 
WPI 50.13 
WPI 50.14 
WPI 50.15 


WPI 50.16 


WPI 50.17 


Introduction 

Agent and Principal—Definition 

Agent—Scope of Authority Defined 

Agent—Scope of Apparent Authority Defined 

Act of Agent Is Act of Principal 

Both Principal and Agent Sued—No Issue As to Agency 
or Authority 

Principal Sued But Not Agent—No Issue As to Agency 
or Authority 

Both Principal and Agent Sued—Agency or Authority 
Denied 

Principal Sued But Not Agent—Agency or Authority 
Denied 

Presumption of Agency—Agency and Scope of 
Authority Presumed From Ownership of Automobile 

Presumption of Agency—Ownership of Automobile and 
Employment or Agency Admitted, But Scope of 
Authority Denied 

Deviation From Authority 

Independent Contractor—Definition 

Distinguishing Between Agents and Independent 
Contractors 

Partnership—Definition 

Partnership—Scope of Partnership Business. Defined 

Act of Partner Is Act of All Partners 

Partner—Liability of—No Issue As to Partnership, 
Agency, or Scope of Authority 

Partnership—Existence Admitted—Scope of 
Partnership Business in Issue—Effect 

Partnership—Existence of Partnership in Issue—Effect 


463 


NEGLIGENCE—PROXIMATE CAUSE 


WPI 50.18 Corporation Acts Through Its Employees—No Issue As 
to Scope of Agency 

WPI 50.19 [Reserved] 

WPI 50.20 Acting in Concert—RCW 4.22.070—Definition 

WPI 50.21 Acting in Concert—RCW 4.22.070—Liability 

WPI 50.22 [Reserved] 

WPI 50.23 [Reserved] 

WPI 50.24 Acting in Concert—Jury Interrogatory 


WPI 50.00 
INTRODUCTION 


Scope of chapter. The instructions are intended for use in tort ac- 
tions in which plaintiff seeks to establish the vicarious liability of a 
principal for the tortious conduct of an agent committed while acting 
within the scope of employment. Liability 1 in these situations is founded 
upon the maxim of “respondeat superior.” 


This chapter does not cover the following: (1) actions based on 
contract law or other non-tort theories of recovery; (2) actions based on 
tort theories other than respondeat superior (such as an employer’s 
negligent supervision of employees); or (3) actions between principals 
and agents. The instructions contained in this Chapter 50 were not 
drafted to do double or multiple duty. If at times they can be so used, 
this is purely coincidental and requires the exercise of caution. 


Instructing jurors in terms of “principal and agent.” The 
instructions in this chapter use the terms “principal and agent” instead 
of “master and servant.” The WPI Committee believes that the defini- 
tion of “principal and agent” in WPI 50.01 is easily grasped by jurors. In 
a case involving a traditional employment relationship, however, the 
terms “employer and employee” might be clearer. The Restatement 
(Second) of Agency uses the terms “principal and agent” and “master 
and servant” in a technical sense to distinguish agents in general from 
the agents for whose acts vicarious responsibility will lie. See Restate- 
ment (Second) of Agency §§ 1, 2, 219, 220, 250 (1958). The Comments in 
this chapter, however, reflect the terminology used in the cases being 
discussed. The Restatement (Third) of Agency no longer uses “master 
and servant.” See Restatement (Third) of Agency $$ 1.01, 1.02,°2:04; 
7.07, 7.08 (2006). 


Organization of chapter. This chapter contains general instruc- 
tions defining an agent (WPI 50.01), defining scope of authority (WPI 
50.02) and advising the jury of the legal effect thereof (WPI 50.03). 
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There are also more specific instructions, WPI 50.04 through 50.07, 
aimed at giving the jury direction in returning verdicts against the 
proper defendants in varying situations of liability. If the more specific 
instructions are used, make sure they fit the particular case. It may be 
necessary to vary the language of these instructions. 


The same is true for partnership cases. The general instructions 
are WPI 50.12 (Partnership—Definition), WPI 50.18 (Partnership— 
Scope of Partnership Business Defined), and WPI 50.14 (Act of Partner 
is Act of all Partners), and the specific instructions are WPI 50.15 
(Partner—Liability of—No Issue as to Partnership, Agency, or Scope of 
Authority), WPI 50.16 (Partnership—Existence Admitted—Scope of 
Partnership Business in Issue—Effect), and WPI 50.17 (Partnership— 
Existence of Partnership in Issue—Effect). Pattern instructions cannot 
fit all cases. Their purpose is to present a pattern to be adapted as 
needed. 


This chapter also contains instructions (WPI 50.20 through 50.24) 
for actions in which there is an issue whether a defendant was acting in 
concert with another party or person. See RCW 4.22.070(1). 


[Current as of September 2018.]/ 
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WPI 50.01 | 
AGENT AND PRINCIPAL—DEFINITION 


An agent is a person employed under an express or 
implied agreement to perform services for another, called 
the principal, and who is subject to the principal’s control 
or right to control the manner and means of performing 
the services. [One may be an agent even though he or she 
receives no payment for services.] [The agency agreement 
may be oral or in writing.] 


NOTE ON USE 


Use bracketed material as applicable. For the scope of this instruc- 
tion, see WPI 50.00 (Introduction). 


Use this instruction only when there is an issue as to the existence 
of agency. Use WPI 50.03 (Act of Agent is Act of Principal), with this 
instruction. If the issue is whether the agent was acting within the 
scope of authority, use WPI 50.02 (Agent—Scope of Authority Defined). 
If the issue is whether a person is an agent or independent contractor, 
use WPI 50.11 (Independent Contractor—Definition) and 50.11.01 
(Distinguishing Between Agents and Independent Contractors) along 
with this instruction. 


COMMENT 


Characteristics of agency relationship. The essential elements 
of an agency relationship are control over the manner in which the 
work is performed and consent. Yong Tao v. Heng Bin Li, 140 Wn.App. 
825, 831, 166 P.38d 1263 (2007); O’Brien v. Hafer, 122 Wn.App. 279, 283, 
93 P.3d 930 (2004). The definitions of agent and employee have been ap- 
proved in many Washington cases. See, e.g., CKP, Inc. v. GRS Const. 
Co., 63 Wn.App. 601, 607-08, 821 P.2d 63 (1991) (definition of agent); 
Chapman v. Black, 49 Wn.App. 94, 98-99, 741 P.2d 998 (1987) (defini- 
tion of employee); Hollingbery v. Dunn, 68 Wn.2d 75, 79-81, 411 P.2d 
431 (1966) (definition of employee), 


In the absence of actual exercise of control, a principal-agent rela- 
tionship exists if the principal has the right of control over the manner 
and means by which the work is accomplished. Chapman v. Black, 49 
Wn.App. at 99 (the right of control is the “crucial factor”); O’Brien v. 
Hafer, 122 Wn.App. at 283 (same). For a more detailed discussion of the 
significance of the right to control in distinguishing between agents and 
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independent contractors, see Massey v. Tube Art Display, Inc., 15 
Wn.App. 782, 786-87, 551 P.2d 1387 (1976); McLean v. St. Regis Paper 
Co., 6 Wn.App. 727, 729-30, 496 P.2d 571 (1972); Comment to WPI 
50.11 (Independent Contractor). 


Both the principal and the agent must consent to the relationship. 
O’Brien v. Hafer, 122 Wn.App. at 283; Stansfield v. Douglas County, 
107 Wn.App. 1, 17, 27 P.3d 205 (2001). 


An agency may be express or implied. See King v. Riveland, 125 
Wn.2d 500, 507, 886 P.2d 160 (1994); Barker v. Skagit Speedway, Inc., 
119 Wn.App. 807, 814, 82 P.3d 244 (2003); Stansfield v. Douglas County, 
107 Wn.App. at 17-18. 


An agent need not be paid for services in order to qualify as an 
agent. Coombs v. R. D. Bodle Co., 33 Wn.2d 280, 285, 205 P.2d 888 
(1949); Baxter v. Morningside, Inc., 10 Wn.App. 8938, 896-97, 521 P.2d 
946 (1974). 


Factual issues. Whether an agency relationship exists depends on 
a variety of factual issues. See Yong Tao v. Heng Bin Li, 140 Wn.App. 
825, 831, 166 P.3d 1263 (2007) (“The existence of agency always depends 
on the facts and circumstances of each case”); Stansfield v. Douglas 
County, 107 Wn.App. 1, 18, 27 P.3d 205 (2001); see also WPI 50.11.01 
(Distinguishing Between Agents and Independent Contractors) (listing 
ten factors to consider in distinguishing agents from independent 
contractors). 


If there are conflicts in the evidence whether the relationship be- 
tween the parties was a principal-agent relationship or an independent 
contractor relationship, or if the evidence is reasonably susceptible of 
more than one inference, the question is one of fact for the jury. If the 
evidence is undisputed, the question is one of law and left to the court 
for its determination. See Chapman v. Black, 49 Wn. App. 94, 741 P.2d 
998 (1987) (holding that trial court erred in granting a motion for judg- 
ment N.O.V. on the issue of agency and control because the evidence 
was in conflict); O’Brien v. Hafer, 122 Wn.App. 279, 284, 93 P.3d 930 
(2004). 


Loaned employees. In Jones v. Halvorson-Berg, 69 Wn.App. 117, 
121-23, 847 P.2d 945 (1993), the court discussed in detail the elements 
necessary to establish whether an employee is “loaned” from one 
employer to another. An employee may become the loaned servant of 
another by submitting to the direction and control of the other with re- 
spect to a particular transaction or piece of work. However, such a rela- 
tionship is not established unless it appears that the employee has 
expressly, or by implication, consented to the transfer of his or her ser- 
vices to the new employer, and unless the lender surrenders and the 
borrower assumes the power of supervision and control. | 
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For a more detailed discussion of issues relating to agency relation- 
ships, see DeWolf and Allen, 16 Washington Practice, Tort Law & 
Practice §§ 4.11 through 4.17 (4 ed.). 


[Current as of September 2018. ] 
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WPI 50.02 
AGENT—SCOPE OF AUTHORITY DEFINED 


‘One of the issues for you to decide is whether (agent's 
name) WaS acting within the scope of authority. 


An agent is acting within the scope of authority if the 
agent is performing duties that were expressly or impliedly 
assigned to the agent by the principal or that were 
expressly or impliedly required by the contract of 
employment. [Likewise, an agent is acting within the scope 
of authority if the agent is engaged jn the furtherance of 
the principal’s interests.] 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction when there is an issue as to the scope of 
authority. Use WPI 50.03 (Act of Agent is Act of Principal), with this 
instruction. 


Use the bracketed sentence when it would help the jury determine 
the proper scope of authority. 


COMMENT 


In McGrail v. Department of Labor and Industries, 190 Wash. 272, 
277, 67 P.2d 851 (1937), the court stated: 


The test for determining whether an employee is, at a given time, 
in the course of his employment, is whether the employee was, at 
the time, engaged in the performance of the duties required of him 
by his contract of employment or by the specific direction of his 
employer, or, as sometimes stated, whether he was engaged at the 
time in the furtherance of the employer’s interests. 


The court on numerous occasions has quoted the McGrail state- 
ment with approval and applied the test of furtherance of the employer’s 
interest. See, e.g., Dickinson v. Edwards, 105 Wn.2d 457, 467, 716 P.2d 
814 (1986); Bratton v. Calkins, 73 Wn.App. 492, 498, 870 P.2d 981 
(1994). 


It is the general rule that a principal may be held liable for the tor- 
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tious acts of the agent if such acts are done within the scope of employ- 
ment, although the principal may not know or approve of them. See 
Titus v. Tacoma Smeltermen’s Union Local No. 25, 62 Wn.2d 461, 469, 
383 P.2d 504 (1963). Whether acts are committed within the scope of 
employment is ordinarily a question for the jury. Gilliam v. Department 
of Social and Health Services, 89 Wn.App. 569, 585, 950 P.2d 20 (1998) 
(citing WPI 50.02). 


Vicarious liability does not extend to acts committed by an em- 
ployee who is pursuing his or her own personal interests rather than 
the employer’s, even if the acts were committed during the ‘course of 
employment. See, e.g., Niece v. Elmview Group Home, 131 Wn.2d 39, 
48, 929 P.2d 420 (1997); Thompson v. Everett Clinic, 71 Wn.App. 548, 
553, 860 P.2d 1054 (1993). 


If an employee was acting outside the scope of employment, the 
employer may still be liable under theories other than vicarious li- 
ability, such as negligent supervision of employees. See, e.g., Thompson 
v. Everett Clinic, 71 Wn.App. 548, 558, 860 P.2d 1054 (1993); Niece v. 
Elmview Group Home, 131 Wn.2d 39, 48, 929 P.2d 420 (1997). 


[Current as of September 2018.] 


470 


AGENCY AND PARTNERSHIP WPI 50.02.01 
WPI 50.02.01 


AGENT—SCOPE OF APPARENT AUTHORITY 
DEFINED 


One of the issues for you to decide is whether (agent's 
name) WaS aCting within the scope of apparent authority. 
Apparent authority may only be inferred from the words or 
conduct of (principal’s name). Apparent authority cannot be 
inferred from the words or conduct of (agent's name). 








To establish that (agent’s name) WaS aCting within the 
scope of apparent authority, the plaintiff has the burden of 
proving each of the following propositions: 


First, that the words or conduct Of (principals name) CON- 
veyed to the plaintiff that (agent’s name) had the authority to 
perform the particular act On (principal's name)’S behalf; 


Second, that the words or conduct of (principal’s name) 
actually led the plaintiff to believe that (agent's name) had the 
authority to so act; and 


Third, that the words or conduct of (principal’s name) WOUld 
have led a reasonably careful person under the circum- 
stances to believe that (agents name) had the authority to so 
act. 


NOTE ON USE 


For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction when there is an issue as to apparent authority. 
Use WPI 50.038 (Act of Agent is Act of Principal), with this instruction. 


COMMENT 


This instruction is derived from King v. Riveland, 125 Wn.2d 500, 
507, 886 P.2d 160 (1994), and State v. French, 88 Wn.App. 586, 595-96, 
945 P.2d 752 (1997). In order to make the instruction easier for jurors 
to understand, WPI 50.02.01 was drafted using “words and conduct” 
instead of the “obvious manifestations” terminology that is found in 
these cases. No change in meaning is intended with this simplified 
terminology. 


471 


WPI 50.02.01 NEGLIGENCE—PROXIMATE CAUSE 


An agent’s apparent authority to bind a principal is determined 
based on the words or conduct of the principal toward a third party. 
King v. Riveland, 125 Wn.2d at 507; State v. French, 88 Wn.App. at 
595. In this respect, apparent authority differs from actual authority, 
which is determined based on the words or conduct of the principal to- 
ward the agent, See Comment to WPI 50.02 (Agent—Scope of Authority 
Defined). 


Apparent authority may not be inferred from the acts of the agent. 
State v. French, 88 Wn.App. at 595; Hansen v. Horn Rapids O.R.V. 
Park of the City of Richland, 85 Wn.App. 424, 430, 932 P.2d 724 (1997). 


Apparent authority involves both subjective and objective elements. 
The third party must actually believe, based on the principal’s words or 
conduct, that the principal authorized the agent to act, and this belief 
must be reasonable. King v. Riveland, 125 Wn.2d at 507; State v. 
French, 88 Wn.App. at 595-96; Hansen v. Horn Rapids O.R.V. Park of 
the City of Richland, 85 Wn.App. at 430. 


[Current as of September 2018./ 
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WPI 50.03 
ACT OF AGENT IS ACT OF PRINCIPAL 


Any act or omission of an agent within the scope of 
[apparent] authority is the act or omission of the principal. 


| NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Depending on the questions in issue, use this instruction with one 
or more of the following instructions: WPI 50.01 (Agent and Principal— 
Definition), WPI 50.02 (Agent—Scope of Authority Defined), or WPI 
50.02.01 (Agent—Scope of Apparent Authority Defined). 


Use the bracketed language as appropriate, 
COMMENT 


A master may generally be held liable for the tortious acts of the 
servant if such acts are performed within the scope of employment, al- 


though the master may not know or approve of them. Titus v. Tacoma 
Smeltermen’s Union Local No. 25, 62 Wn.2d 461, 469, 383 P.2d 504 
(1963). 


The principal is held vicariously liable if the agent’s acts were com- 
mitted within the scope of either actual or apparent authority. Actual 
and apparent authority are distinct concepts: 


An agent’s authority to bind his principal may be of two types: 
actual or apparent. Actual authority may be express or implied. 
Implied authority is actual authority, circumstantially proved, 
which the principal is deemed to have actually intended the agent 
to possess. Both actual and apparent authority depends upon objec- 
tive manifestations made by the principal. With actual authority, 
the principal’s objective manifestations are made to the agent; with 
apparent authority, they are made to a third person. 


King v. Riveland, 125 Wn.2d 500, 507, 886 P.2d 160 (1994) (citations 
omitted). 


[Current as of September 2018./ 
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WPI 50.04 | | 


BOTH PRINCIPAL AND AGENT SUED—NO ISSUE 
AS TO AGENCY OR AUTHORITY 


(Name of principal) AN (name of agent) are sued as principal and 
agent. (Principal’s name) is the principal and (agent’s name) IS the 
agent. If you find (agent’s name) is liable, then you must find 
that (principal’s name) iS also liable. However, if you do not find 
that (agent’s name) is liable, then (principal’s name) is not liable. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


This instruction may be used if it fits the issues in the case or may 
be adapted to fit the facts of the case. If a more general instruction is 
needed, see WPI 50.01 (Agent and Principal—Definition), WPI 50.02 
(Agent—Scope of Authority Defined), WPI 50.02.01 (Agent—Scope of 
Apparent Authority Defined), and WPI 50.03 (Act of Agent is Act of 
Principal). See WPI 50.00 (Introduction). 


Do not use this instruction if the fact of agency is in issue. If agency 
is denied and both principal and agent are sued, use WPI 50.06 (Both 
Principal and Agent Sued—Agency or Authority Denied). If agency is 
denied and the principal only is sued, use WPI 50.07 (Principal Sued 
But Not Agent—Agency or Authority Denied), 


The last sentence of the instruction will need to be modified for any 
case in which there is a basis for imposing liability on the principal 
other than vicarious liability. See discussion in the Comment. 


COMMENT 


The principal is liable for the negligence of the agent. See Comment 
to WPI 50.03 (Act of Agent is Act of Principal). 


A verdict exonerating the agent also exonerates the principal. Brink 
v. Martin, 50 Wn.2d 256, 258, 310 P.2d 870 (1957); Hansch v. Hackett, 
190 Wash. 97, 102, 66 P.2d 1129 (1937); Morris v. Northwestern Imp. 
Co., 53 Wash. 451, 453, 102 P. 402 (1909). The employer, however, is 
exonerated only with regard to vicarious liability. If there is some other 
basis for holding the employer liable for the employer’s own acts, such 
as the negligent supervision of employees, the employer will not neces- 
sarily escape all liability. See, e.g., Niece v. Elmview Group Home, 131 
Wn.2d 39, 48, 929 P.2d 420 (1997) (an employer’s liability under respon- 
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deat superior is “entirely independent” of actions for negligent hiring, 
retention, and supervision). 


[Current as of September 2018.] 
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WPI 50.05 | 


PRINCIPAL SUED BUT NOT AGENT—NO ISSUE AS 
TO AGENCY OR AUTHORITY 


(Agent’s name) WaS the agent Of (principal’s name), and, therefore, 
any act or omission of the agent was the act or omission 


Of (principal’s name). 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Do not use this instruction if the fact of agency is in issue. If agency 
is denied and the principal only is sued, see WPI 50.07. If agency is 
denied and both principal and agent are sued, see WPI 50.06. Do not 
use this instruction if the scope of authority is denied. In that event use 
WPI 50.02 (Agent—Scope of Authority Defined) or WPI 50.02.01 
(Agent—Scope of Apparent Authority Defined). 


COMMENT 
If the agent is not negligent, the principal is not vicariously liable. 
Brink v. Martin, 50 Wn.2d 256, 310 P.2d 870 (1957) (agent was 
dismissed by the trial court). 


[Current as of September 2018.] 
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WPI 50.06 


BOTH PRINCIPAL AND AGENT SUED—AGENCY OR 
AUTHORITY DENIED 


[(Principal’s name) iS sued as the principal and (agent’s name) aS 
the agent. [(Principal’s name) denies that any agency existed.] 
[(Principal’s name) [also] denies that (agent’s name) waS acting within 
the scope of authority as an agent of (principal’s name)]]. 


If you find that (agent’s name) [was the agent of (principal’s 
name)] [and] [was acting within the scope of authority], and 
if you find (agent's name) is liable, then both are liable. If you 
do not find that (agent’s name) iS liable, then neither is liable. 


If you find that (agent’s name) iS liable but do not find that 
he or she was acting [as an agent of (principal’s name)] [Or] 
[within the scope of the authority as an agent of (principal's 
name)], then (principal’s name) iS not liable. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use bracketed material as applicable. The entire bracketed first 
paragraph may be omitted from this instruction and included instead in 
the statement of the claims and issues in WPI 20.01 (Issues). 


This instruction may be adapted to fit the facts of a case even 
though both the principal and agent are not parties to the action. If the 
instruction is not suitable, then see WPI 50.07 (Principal Sued, But Not 
Agent—Agency or Authority Denied), or for more general instructions, 
see WPI 50.01 (Agent and Principal—Definition), WPI 50.02 (Agent— 
Scope of Authority Defined), WPI 50.02.01 (Agent—Scope of Apparent 
Authority Defined), and WPI 50.03 (Act of gent is Act of Principal). 
See WPI 50.00 (Introduction). 


Use WPI 50.01 (Agent and Principal—Definition) with this 
instruction. 


Use this instruction only when there is an issue as to agency. If 
there is no issue as to agency and both principal and agent are sued, 
use WPI 50.04 (Both Principal and Agent Sued—No Issue As To Agency 
Or Authority). If there is no issue as to agency and the principal only is 
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sued, use WPI 50.05 (Principal Sued But Not Agent—No Ae As To 
Agency Or subhority). 


COMMENT 


See generally the Comment to WPI 50.03 (Act of Agent is Act of 
Principal). 


[Current as of September 2018.] 
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WPI 50.07 


PRINCIPAL SUED BUT NOT AGENT—AGENCY OR 
AUTHORITY DENIED 


[(Principal’s name) iS Sued as the principal and the plaintiff 
claims that (agent’s name) WaS acting as an agent. (Principal’s name) 
[denies that (agent's name) WaS acting as an agent and] [admits 
that (agent's name) WaS acting as an agent but denies that the 
agent] was acting within the scope of authority.] 


if you find that (agent’s name) [was the agent Of (principal’s 
name) aNd] was acting within the scope of authority, then 
any act or omission Of (agent's name) WaS the act or omission 
Of (name of principal). 


If you do not find that (agent's name) WaS acting [as the 
agent of (principal’s name) OF] within the scope of authority, 
then (principal’s name) iS not liable. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use bracketed material as applicable. The entire bracketed first 
paragraph may be omitted from this instruction and included instead in 
the statement of the claims and issues in WPI 20.01 (Issues). 


If the instruction is not suitable, see WPI 50.06 (Both Principal and 
Agent Sued—Agency or Authority Denied) or the more general instruc- 
tions, WPI 50.01 (Agent and Principal—Definition), WPI 50.02 (Agent— 
Scope of Authority Defined), WPI 50.02.01 (Agent—Scope of Apparent 
Authority Defined), and WPI 50.03 (Act of Agent is Act of Principal). 


Use WPI 50.01 (Agent and Principal—Definition), with this 
instruction. 


Use this instruction only when there is an issue as to agency. If 
there is no issue as to agency and the principal only is sued, use WPI 
50.05 (Principal Sued But Not Agent—No Issue as to Agency or 
Authority). If there is no issue as to agency and both principal and 
agent are sued, use WPI 50.04 (Both Principal and Agent Sued—No Is- 
sue as to Agency or Authority). 
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“COMMENT | 


In Titus v. Tacoma Smeltermen’s Union, Local No. 25, 62 Wn.2d 
461, 469, 383 P.2d 504 (1963), the court held that a union may be liable 
for assaults committed by its members while picketing, providing it is 
done in the furtherance of the union’s business and within the scope of 
employment. The court stated that it is the general rule that a master 
may be held liable for the tortious acts of his servant, although he may 
not know or approve of them, if such acts are done within the scope of 
the employment. Titus v. Tacoma Smeltermen’s Union Local No. 25, 62 
Wn.2d at 469. 


In Nelson v. Broderick & Bascom Rope Co., 53 Wn.2d 239, 332 P.2d 
460 (1958), the principal was sued but not the agent. The principal was 
not held liable for the acts of the agent committed at a time when the 
agent “was not furthering his master’s business or acting in any man- 
ner pursuant to his master’s authority at the time the injury was 
inflicted.” Nelson v. Broderick & Bascom Rope Co., 53 Wn.2d at 242. 


[Current as of September 2018.] 
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WPI 50.08 


PRESUMPTION OF AGENCY—AGENCY AND SCOPE 
OF AUTHORITY PRESUMED FROM a 
OF AUTOMOBILE 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


This presumption does not involve any issues for the jury to decide. 
The presumption, if unrebutted, serves only to carry the case to the 
jury, thus avoiding a directed verdict, but has no additional effect. If the 
presumption is rebutted, then it simply disappears, and the plaintiff 
must prove his or her case without the presumption. The decision 
whether the presumption has been rebutted is made by the court, not 
the jury. See generally Callen v. Coca-Cola Bottling Inc., 50 Wn.2d 180, 
182, 310 P.2d 236 (1957); Bradley v. S.L. Savidge, Inc., 13 Wn.2d 28, 
63-64, 123 P.2d 780 (1942). 


The general instruction on the burden of proof is sufficient. 


[Current as of September 2018./ 
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WPI 50.09 


PRESUMPTION OF AGENCY—OWNERSHIP OF 
AUTOMOBILE AND EMPLOYMENT OR AGENCY 
ADMITTED, BUT SCOPE OF AUTHORITY DENIED 


(The WPI Committee recommends that no instruction be given on 
this subject.) 


COMMENT 


See Comment to WPI 50.08 (Presumption of Agency—Agency and 
Scope of Authority Presumed from Ownership of Automobile). 


[Current as of September 2018.] 
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WPI 50.10 
DEVIATION FROM AUTHORITY 


(No special instruction is set forth.) 
COMMENT 


No pattern instruction is feasible. Whether an agent’s deviation 
from the scope of authority is so substantial that the principal should 
not be held liable for the actions of the agent depends on many circum- 
stances, which vary widely from case to case. The WPI Committee 
believes that WPI 50.02 (Agent—Scope of Authority Defined) will serve 
as a basis for a closing argument that the agent has deviated ‘so far as 
to take the agent outside the scope of employment, thus relieving the 
principal from liability for the actions of the agent. See the Comment to 
WPI 50.02 (Agent—Scope of Authority Defined). 


[Current as of September 2018.] 
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WPI 50.11 
INDEPENDENT CONTRACTOR—DEFINITION 


An independent contractor is a person who under- 
takes to perform work for another but who is not subject 
to that other person’s control of, or right to control, the 
manner or means of performing the work. 


One who engages an independent contractor is not li- 
able to others for the negligence of the independent 
contractor. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction along with WPI 50.01 (Agent and Principal— 
Definition), and WPI 50.11.01 (Distinguishing Between Agent and Inde- 
pendent Contractor), when there is an issue whether a person is an 
agent or an independent contractor. This instruction is designed for tort 
cases only. Do not use this instruction in cases in which the duty is non- 
delegable, see WPI 12.09 (Nondelegable Duties), or in which a litigant 
is prohibited from denying responsibility for the act of the person 
engaged, whether the person hired is an employee, agent, or indepen- 
dent contractor. 


COMMENT 


Generally, a principal is liable for the negligence of an agent 
performing within the course and scope of employment, but not for the 


negligence of an independent contractor. See, e.g., DeWater v. State, 
130 Wn.2d 128, 187, 921 P.2d 1059 (1996). 


The essential difference between the two relationships is the control 
over, or right to control, the manner or means of performing the work. 
If the employer or principal exercises or retains the right of control over 
the manner or means by which the work is to be performed, then the 
one performing the work is an agent. On the other hand, if the principal 
exercises or retains only the right to control the result of the work and 
not the manner or means by which it is to be accomplished, then the 
one performing the work is an independent contractor. See generally 
DeWolf and Allen, 16 Washington Practice, Tort Law and Practice § 4.12 
(4th ed.); Hollingbery v. Dunn, 68 Wn.2d 75, 79-80, 411 P.2d 431 (1966), 
The relationship of an independent contractor to the principal is not af- 
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fected if the principal reserves the right. to supervise the work merely to 
determine whether it is done according to the contract. Epperly v. City 
of Seattle, 65 Wn.2d 777, 785, 399 P,2d 591 (1965). 


For the factors or elements that should be taken into consideration 
in determining whether one is an agent (employee) or an independent 
contractor, see WPI 50.11.01 (Distinguishing Between Agents and Inde- 
pendent Contractors). 


Many fact-specific exceptions exist to the rule exempting a 
contractee for the negligence of an independent contractor. See C.J.S. 
Employer-Employee Relationship §§ 231-44 (1992); Harper & James, 
The Law of Torts, Vol. 2 § 26.11; Restatement (Second) of Torts § 409 
emt. b (1965); Kelley v. Howard S. Wright Const. Co., 90 Wn.2d 323, 
330-34, 582 P.2d 500 (1978) (discussing three exceptions). 


See the Comment to WPI 50.01 (Agent and Principal—Definition), 
for a discussion concerning when the question of an independent 
contractor relationship should go to the jury. 


[Current as of September 2018./ 
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WPI 50.11.01 


DISTINGUISHING BETWEEN AGENTS AND 
INDEPENDENT CONTRACTORS 


You must decide whether centity 4) was an agent or an 
independent contractor when performing work for centity B). 
This decision requires you to determine whether centity 8B) 
controlled, or had the right to control, the details of (entity 
A’s) performance of the work. 














[In deciding control or right to control, you should 
consider all the evidence bearing on the question, and 
you may consider the following factors, among others: 


_ (1) the extent to which, by their agreement, Centity 3) 
could exercise control over the details of perfor- 
mance of the work by entity 4); 





(2) whether or not (entity 4) waS engaged in a distinct 
occupation or business; 





(3) the kind of occupation, with reference to whether, 
in the locality, the work is usually done under the 
direction of an employer or by a specialist without 
supervision; 


(4) the skill required in the particular occupation; 


(5) whether (entity A) OF (entity B) Supplied the [tools] 
[equipment] [instrumentalities] and place of work 
for the person doing the work; 








(6) the length of time for which entity 4) was perform- 
ing work for (entity (entity B)s 





(7) the method of payment, whether by the time or 
by the job; 
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(8) whether or not the work was part of the regular 
business of ‘entity B); 


(9) whether or not (entity A) and (entity B) believed they 
were creating an employment relationship or an 
independent contractor relationship; and 


(10) whether (entity 8) was or was not in business. 


These factors are of varying importance. All the fac- 
tors do not need to be present for you to make your 
decision.] 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


When a person’s status as an agent or an independent contractor is 
in dispute, use this instruction along with WPI 50.01 (Agent and 
Principal—Definition), and WPI 50.11 (Independent Contractor). 


Fill in the blanks with the appropriate names. 


The instruction may be modified to fit the facts of a particular case. 
Use the bracketed material as appropriate. 


COMMENT 


This instruction is based on Restatement (Second) of Agency 
§ 220(2) (1958), which Washington courts have adopted as the test for 
distinguishing between agents and independent contractors. See 
Hollingbery v. Dunn, 68 Wn.2d 75, 80-81, 411 P.2d 431 (1966); Massey 
v. Tube Art Display, Inc., 15 Wn.App. 782, 786-87, 551 P.2d 1387 (1976). 
See also DeWater v. State, 1830 Wn.2d 128, 139-40, 921 P.2d 1059 (1996) 
(when interpreting the laws against discrimination, the proper test is 
an administrative regulation that is based on the Restatement (Second) 
section). 


The language of WPI 50.11.01 differs slightly from that found in 
the Restatement (Second), which was written for use by lawyers and 
judges rather than jurors. The WPI Committee removed labels such as 
“employer,” “workman,” “master,” “servant,” and “principal,” in favor of 
referring to the appropriate entities by their own names. WPI 50.11.01 
also expands on the Restatement (Second)’s test by explaining to jurors 
that the factors are of varying weight and that they relate back to the 
crucial issue of control. Massey v. Tube Art Display, Inc., 15 Wn.App. at 
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787-(“All of [the factors in the Restatement test] are of varying 
importance in determining the type of relationship involved, and with 
the exception of control, not all the elements need be present.”). See also 
Chapman v. Black, 49 Wn.App. 94, 99, 741 P.2d 998 (1987). 


Rather than list factors to weigh, the Restatement (Third) of Agency 
(which has not been adopted in a published opinion in Washington) 
defines what an employee is and focuses on the degree of control the 
principal exercises over the agent. Restatement (Third) of Agency § 7.07 
(2006). According to the Restatement (Third), an employee is an agent 
whose principal controls or has the right to control the manner and 
means of the agent’s performance of work, and the fact that work is 
performed gratuitously does not relieve a principal of liability. Restate- 
ment (Third) of Agency § 7.07(3) (2006). 


This instruction should not be used to determine whether a person 
is an employee or independent contractor for purposes of determining 
application of the Washington Minimum Wage Act (MWA). In Anfinson 
v. FedEx Ground Package System, Inc., 159 Wn.App. 35, 244 P.3d 32 
(2010), affirmed 174 Wn.2d 851, 281 P.3d 289 (2012), the court 
referenced WPI 50.11.01, but held that the test for distinguishing be- 
tween an employee and an independent contractor for purposes of the 
MWA “is whether, as a matter of economic reality, the worker is depen- 
dent on the alleged employer” rather than “the common-law test of 
right to control the worker’s performance.” Anfinson v. FedEx Ground 
Package System, Inc., 159 Wn.App. at 53. 


[Current as of September 2018.] 
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WPI 50.12 
PARTNERSHIP—DEFINITION 


A partnership is an association of two or more 
persons to carry on, as co-owners, a business for profit. 
The members of a partnership are called partners. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction only when there is an issue as to the existence 
of a partnership. Use WPI 50.14 (Act of Partner is Act of All Partners) 
with this instruction. If the issue is whether the partner was acting 
within the scope of partnership business, use WPI 50.13 (Partnership— 
Scope of Partnership Business Defined). 


~ COMMENT 
RCW 25.05.005(6). 


Whether a partnership exists depends on the intention of the par- 
ties, ascertained by examining all of the facts and circumstances, includ- 
ing the parties’ actions and conduct. Douglas v. Jepson, 88 Wn.App. 
342, 945 P.2d 244 (1997). 


[Current as of September 2018.] 
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WPI 50.13 | 


PARTNERSHIP—SCOPE OF PARTNERSHIP 
BUSINESS DEFINED 


A partner is acting within the scope of the partnership 
business when doing anything that is either expressly or 
impliedly authorized by the partnership or that is in 
furtherance of the partnership business. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction when there is an issue whether a partner’s act 
was within the scope of the partnership business. Use WPI 50.14 (Act of 
Partner is Act of All Partners) with this instruction. If the existence of 
the partnership is in dispute, use WPI 50.12 (Partnership—Definition) 
with the instruction. 


COMMENT 


A partnership is bound by a partner’s wrongful acts. RCW 
25.05.100(1). A partner is an agent of the partnership. RCW 
25.05.100(1). | 


Liability of one partner for acts of co-partners is founded upon 
principles of agency. Mading v. McPhaden, 50 Wn.2d 48, 308 P.2d 963 
(1957); Melosevich v. Cichy, 30 Wn.2d 702, 193 P.2d 342 (1948); Poutre 
v. Saunders, 19 Wn.2d 561, 143 P.2d 554 (1943). 


The test of liability of co-partners for a tort committed by a member 
of a partnership is whether the wrong committed was within the scope 
of the partnership. See RCW 25.05.120(1); Iron v. Sauve, 27 Wn.2d 562, 
179 P.2d 327 (1947). Iron states that in all cases in which negligence of 
a partner has been imputed to the partnership, the negligent partner 
was either in the immediate performance of partnership activities, or 
was using an instrumentality owned by the partnership, or using an 
instrumentality with the express or implied authority of the co-partners. 


[Current as of September 2018.] 


490 


AGENCY AND PARTNERSHIP WPI 50.14 
WPI 50.14 
ACT OF PARTNER IS ACT OF ALL PARTNERS 


An act or omission of a partner within the scope of 
the partnership business is the act or omission of all 
partners. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use WPI 50.12 (Partnership—Definition) or WPI 50.13 (Partner- 
ship—Scope of Partnership Business Defined), or both of them, with 
this instruction depending upon the questions in issue. 


COMMENT 


See Comment to WPI 50.13 (Partnership—Scope of Partnership 
Business Defined). In Dixon v. Haynes, 146 Wash. 163, 171-72, 262 P. 
119 (1927), the court held that a partnership is liable for the tort of a 
partner committed in the scope of the partnership business. 


Additionally, a partnership is liable for torts committed by a partner 
outside the scope of the partnership business if the act was authorized 
by the other partners, RCW 25.05.100(2), and for acts of a “purported 
partner” having apparent authority to act on behalf of the partnership. 
RCW 25.05.135(2). See WPI 50.02.01 (Agent—Scope of Apparent 
Authority Defined). 


Partnership law generally applies to joint ventures, so that the act 


of one co-venturer may bind the co-venture partnership. Pietz v. Inder- 
muehle, 89 Wn.App. 508, 509-10, 949 P.2d 449 (1998). 


[Current as of September 2018./ 
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WPI 50.15 | 


PARTNER—LIABILITY OF—NO ISSUE AS TO 
PARTNERSHIP, AGENCY, OR SCOPE OF 
AUTHORITY 


(Names of partners) are partners. (Partners name) WaS acting on 
behalf of the partnership and within the scope of authority. 
Therefore, if you decide for the plaintiff, your verdict must 
be against all the partners. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction only when there is no issue as to the existence 
or scope of the partnership. The instruction should be modified if the 
partnership is the plaintiff, or if there is a partnership on both sides. 


COMMENT 


See Comments to WPI 50.13 (Partnership—Scope of Partnership 
Business Defined) and WPI 50.14 (Act of Partner is Act of All Partners). 


[Current as of September 2018.] 
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WPI 50.16 


PARTNERSHIP—EXISTENCE ADMITTED—SCOPE 
OF PARTNERSHIP BUSINESS IN ISSUE—EFFECT 


(Acting partner) ANA (nonacting partners) are partners. 


It is denied that (acting partner) WaS acting within the scope 
of the partnership business. 


If you find that (acting partner) WaS acting within the scope 
of the partnership business, and if you find that (acting partner) 
is liable, then [both] [all] partners are liable. 


If you do not find that (acting partner) iS liable, then [nei- 
ther] [none] of the partners [is] [are] liable. 


if you find that (acting partner) Was liable but you do not 
find that (acting partner) WaS acting within the scope of the 
partnership business, then (nonacting partners) [iS] [are] not 
liable. | 


NOTE ON USE 


For the scope of this instruction, see WPI 50.00 (Introduction). Use 
bracketed material as applicable. 


Use this instruction only when the existence of the partnership is 
admitted but the scope of the partnership business is in issue. Use WPI 
50.12 (Partnership—Definition) and WPI 50.13 (Partnership—Scope of 
Partnership Business Defined) with this instruction. 


[Current as of September 2018./ 
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WPI 50.17 ) | 


PARTNERSHIP—EXISTENCE OF PARTNERSHIP IN 
ISSUE—EFFECT 


(Acting partner) ANA (nonacting partners) are SUed aS partners. 
It is denied that any partnership existed. 


if you find that (acting partner) ANA (nonacting partners) Were 
partners and that (acting partner) WaS acting within the scope 
of the partnership business, and if you find that (acting partner) 
is liable, then [both] [all] partners are liable. 


If you do not find that (acting partner) is liable, then [nei- 
ther] [none] of the partners [is] [are] liable. 


If you find that (acting partner) Was liable, but you either do 
not find there was a partnership or having found a partner- 
ship you do not find that (acting partner) waS acting within the 
scope of the partnership business, then in either case 
(nonacting partners) [is] [are] not liable. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 
Use this instruction only when the existence of the partnership and 
the scope of the partnership business are in issue. Use WPI 50.12 
(Partnership—Definition) and WPI 50.13 (Partnership—Scope of 
Partnership Business Defined) with this instruction. 


COMMENT 


See Comments to WPI 50.13 (Partnership—Scope of Partnership 
Business Defined) and WPI 50.14 (Act of Partner is Act of All Partners). 


[Current as of September 2018.] 
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WPI 50.18 


-CORPORATION ACTS THROUGH ITS 
EMPLOYEES—NO ISSUE AS TO SCOPE OF 
AGENCY 


(Name of corporation) IS a Corporation. A corporation can act 
only through its officers and employees. Any act or omis- 
sion of an officer or employee is the act or omission of 
the corporation. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction only when there is no issue as to agency or 
scope of employment. Modify the instruction accordingly if more than 
one party is a corporation. 


COMMENT 


A corporation can act only through its agents, and when its agents 
act within the scope of their actual or apparent authority, their actions 
are the actions of the corporation itself. American Seamount Corp. v. 
Science and Engineering Associates, Inc., 61 Wn.App. 793, 796-97, 812 
P.2d 505 (1991); Mauch v. Kissling, 56 Wn.App. 312, 316, 783 P.2d 601 
(1989);. 


Corporate liability also extends to the agents’ unauthorized acts 


whenever the corporation is deemed to have ratified those acts. See In 
re Spokane Concrete Products, Inc., 126 Wn.2d 269, 277-78, 892 P.2d 
98 (1995). 


If an issue exists as to agency or scope of employment, then this 
instruction will have to be modified. The instruction may be modified by 
incorporating language from instructions elsewhere in this chapter ad- 
dressing liability when agency or scope of employment is denied. See, 
e.g., WPI 50.06 (Both Principal and Agent Sued—Agency or Authority 
Denied), WPI 50.07 (Principal Sued But Not Agent—Agency or Author- 
ity Denied), and WPI 50.16 (Partnership—Existence Admitted—Scope 
of Partnership Business in Issue—Effect). 


[Current as of September 2018.]/ 
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WPI 50.20 
ACTING IN CONCERT—RCW 4.22.070—DEFINITION. 


Two or more people act in concert if they consciously 
act together in an unlawful manner. It is not necessary 
that they intend to harm the plaintiff. 


NOTE ON USE 


Use this instruction if there is an issue under RCW 4,22.070(1)(a) 
whether a defendant was acting in concert with another party or person. 


Use this instruction with WPI 50.21 (Acting in Concert—RCW 
4.22.070—Liability). 


COMMENT 


RCW 4.22.070(1)(a). 


Background. The statute provides in part that the liability of 
multiple defendants shall be several only, except that a “party shall be 
responsible for the fault of another person or for payment of the 
proportionate share of another party where both were acting in concert 
or when a person was acting as an agent or servant of the party.” 


Although RCW 4.22.070 does not define “acting in concert,” two 
opinions have held that the Legislature intended the term to require 
two or more people consciously acting together in an unlawful manner. 
Kottler v. State, 1836 Wn.2d 437, 448-49, 963 P.2d 834 (1998); Gilbert 
H. Moen Co. v. Island Steel Erectors, Inc., 75 Wn.App. 480, 487, 878 
P.2d 1246 (1994), reversed on other grounds at 128 Wn.2d 745, 762 n. 8, 
912 P.2d 472 (1996). This narrow definition marks a return to early 
common law standards and replaces the broader definition that the 
common law had gradually developed prior to the passage of the Tort 
Reform Act. Gilbert H. Moen Co. v. Island Steel Erectors, Inc., 75 
Wn.App. at 486-88. 


The narrow definition excludes mere concurrent tortfeasors by 
requiring that the actors consciously combined their actions; it excludes 
mere co-conspirators by requiring that each of the actors actively 
participated in the unlawful conduct. See Gilbert H. Moen Co. v. Island 
Steel Erectors, Inc., 75 Wn.App. at 486. 


Although all tortfeasors must actively engage in the conduct, there 
is no requirement that they intend to harm the plaintiff. Gilbert H. 
Moen Co. v. Island Steel Erectors, Inc., 75 Wn.App. at 487; Yong Tao v. 
Heng Bin Li, 140 Wn.App. 825, 832, 166 P.38d 1263 (2007). 
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Limitation to RCW 4.22.070(1)(a). The narrow definition was 
developed as an interpretation of the Legislature’s intent underlying 
the enactment of RCW 4.22.070(1)(a). Gilbert H. Moen Co. v. Island 
Steel Erectors, Inc., 75 Wn.App. 480, 487-88, 878 P.2d 1246 (1994), 
reversed on other grounds at 128 Wn.2d 745, 762 n. 8, 912 P.2d 472 
(1996); Kottler v. State, 1836 Wn.2d 437, 448-49, 963 P.2d 834 (1998) 
(adopting the analysis from Gilbert H. Moen Co.). For this reason, the 
narrow definition does not necessarily apply to claims of concerted ac- 
tion arising under the common law. See, e.g., Martin v. Abbott Labora- 
tories, 102 Wn.2d 581, 596-99, 689 P.2d 368 (1984) (generally discuss- 
ing the common law theory of concerted action). 


Definition of terms. The courts have not yet defined the key terms 
“consciously” and “unlawful manner” in the context of this instruction. 
The only guidance for practitioners is the court’s comment in Gilbert H. 
Moen Co. that the word “consciously” is not limited to intentional 
conduct: 


Moen objects that [the narrow definition] would restrict acting in 
concert to intentional torts, which are already not included in 
proportional fault. This is not an accurate [analysis of the narrow 
definition]. Action in concert requires only that the actors con- 
sciously act together in an unlawful manner. It does not require 
that they intend to harm the plaintiff. Sisk cites “highway drag- 
racing in which an innocent bystander is injured” as an example. 


Gilbert H. Moen Co. v. Island Steel Erectors, Inc., 75 Wn.App. at 487 
(quoting Sisk, Interpretation of the Statutory Modification of Joint and 
Several Liability: Resisting the Deconstruction of Tort Reform, 16 
U.Puget Sound L.Rev. 1, 108 (1992)). 


For additional discussion of “acting in concert,” see DeWolf and 
Allen, 16 Washington Practice, Tort Law & Practice § 13.11 (4th ed.). 


[Current as of September 2018. ] 
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WPI 50.21 
ACTING IN CONCERT—RCW 4.22.070—LIABILITY 


A party is liable for the [negligence] [fault] of another 
person if both were acting in concert with respect to a 
particular act or omission and that act or omission was a 
proximate cause of the plaintiff's injuries. 


NOTE ON USE 


Use this instruction when an issue exists as to entities acting in 
concert under RCW 4.22.070(1)(a). 


Use this instruction with WPI 50.20 (Acting in Concert—RCW 
4,22.070—Definition). 


Use bracketed material as applicable. 
COMMENT 
RCW 4.22.070(1)(a). 
The WPI Committee drafted this instruction for cases to which 
RCW 4.22.070(1)(a) applies. For a discussion of the scope of the “acting 
in concert” instructions, see the Comment to WPI 50.20 (Acting in 


Concert—RCW 4.22.070—Definition). 


[Current as of September 2018./ 
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[RESERVED] 
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WPI 50.23 
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WPI 50.24 | 
ACTING IN CONCERT—JURY INTERROGATORY 


(No instruction is set forth.) 
COMMENT 


A series of jury interrogatories will often be needed for claims of 
acting in concert. The last of the series should ask: “Were (name) and 
(name) acting in concert?” 





[Current as of September 2018./ 
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PART VII 
STATUTORY VIOLATIONS 


CHAPTER 60 STATUTORY VIOLATIONS 


CHAPTER 60° 
STATUTORY VIOLATIONS. 


WPI 60.01 Statute, Ordinance, or Administrative Rule 

WPI 60.01.01 Violation of Statute, Ordinance, or Administrative 
Rule—Negligence Per Se 

WPI 60.02 Violation of Statute, Ordinance, or Administrative 
Rule—Wanton or Willful Misconduct 

WPI 60.03 Violation of Statute, Ordinance, Administrative Rule, 
or Internal Governmental Policy—Evidence of 
Negligence 

WPI 60.04 Standard of Conduct for Child—Violation of Statute, 
Ordinance, or Administrative Rule 


WPI 60.01 


STATUTE, ORDINANCE, OR ADMINISTRATIVE 
RULE 


[A statute] [An ordinance] [An administrative rule] 
provides that: 


(Quote or paraphrase only the applicable part of the stat- 
ute, ordinance, or administrative rule.) 


NOTE ON USE 


This instruction should be used with one of the other instructions 
from WPI Chapter 60 whenever a party alleges negligence arising from 
a violation of a statute, ordinance, or administrative rule. The statute, 
ordinance, or administrative rule may be paraphrased when appropri- 
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ate, such as when its language is not clear or when it has been construed 
by the courts. 


[Current as of September 2018.] 
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WPI 60.01.01 


VIOLATION OF STATUTE, ORDINANCE, OR 
ADMINISTRATIVE RULE—NEGLIGENCE PER SE 


The violation, if you find any, of a [statute] [ordinance] 
[administrative rule] relating to 


[electrical fire safety] 
[the use of smoke alarms] 


[sterilization of needies and instruments used in the 
practice of [body art] [body piercing] [tattooing] [or] 
[electrology] [or other precaution against the spread of 
disease]] 


[driving while under the influence of alcohol or any 
drug] | | | 


is negligence as a matter of law. Such negligence has 
the same effect as any other act of negligence. 


[While such a violation is, generally speaking, negli- 
gence as a matter of law, it is not negligence if it is due to 
some cause beyond the violator’s control that ordinary 
care could not have guarded against.] 


NOTE ON USE 


Use this instruction if the statute, ordinance, or administrative rule 
violated relates to one of the subject areas for which negligence per se 
applies under RCW 5.40.050: electrical fire safety, the use of smoke 
alarms, sterilization of needles or instruments used in the practice of 
body art, body piercing, tattooing, or electrology (or other precaution 
against the spread of disease), or driving while under the influence. For 
other violations, use WPI 60.03 (Violation of Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence). 


‘This instruction should be given immediately following the enact- 
ment or enactments to which it refers. To instruct the jury about the 
provisions of a particular enactment, see WPI 60.01 (Statute, Ordinance, 
or Administrative Rule). 
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If a child has violated a statute, ordinance or administrative rule, 
see WPI 60.04 (Standard of Conduct for Child—Violation of Statute, 
Ordinance, or Administrative Rule). 


Use the bracketed material as applicable. 
COMMENT 


RCW 5.40.050, enacted as part of the Tort Reform Act of 1986, sets 
forth the general rule that violations of law may be evidence of 
negligence but do not constitute negligence per se. See WPI 60.03 (Viola- 
tion of Statute, Ordinance, Administrative Rule, or Internal Governmen- 
tal Policy—Evidence of Negligence). 


As an exception to that general rule, the statute provides in part: 


[Alny breach of duty as provided by statute, ordinance or adminis- 
trative rule relating to (1) electrical fire safety, (2) the use of smoke 
alarms, (3) sterilization of needles and instruments used by persons 
engaged in the practice of body art, body piercing, tattooing, or 
electrology, or other precaution against the spread of disease, as 
required under RCW 70.54.350, or (4) driving while under the influ- 
ence of intoxicating liquor or any drug, shall be considered 
negligence per se. | 


RCW 5.40.050 


In Chester v. Deep Roots Alderwood, LLC, 193: Wn.App. 147, 371 
P.3d 1138, review denied 186 Wn.2d 1011 (2016), the court held that 
absent any statute or regulation that created a duty for tattoo artists to 
use sterile ink, a tattoo artist, who allegedly used ink that appeared to 
have been contaminated while being manufactured, was not negligent 
per se for the plaintiffs adverse reaction to the ink. 


To be consistent with other instructions the WPI Committee chose 
to use the phrase “violation of’ rather than the phrase “breach of a duty 
imposed by” employed in RCW 5.40.050. 


By restricting its use to enactments relating to specific subjects, 
RCW 5.40.050 significantly limits the doctrine of negligence per se. 
Prior to August 1, 1986, Washington followed the rule that the violation 
of any statute, ordinance, or administrative rule having the force of law 
constituted negligence per se. pss 


Not every violation of an enactment or administrative rule relating 
to electrical fire safety, smoke alarms, improper sterilization of needles 
(and related activities), or driving while under the influence will consti- 
tute negligence per se. As a matter of law, the statute, ordinance, or 
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administrative rule violated must still meet the test set forth in Re- 
statement (Second) of Torts § 286 (1965) before the jury may be 
instructed concerning negligence per se. For further discussion, see the 
Comment to WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence), 


Although the violation of certain statutes, ordinances, or adminis- 
trative rules may be negligence per se, it does not follow that compli- 
ance always constitutes ordinary care. The statutory standard is only a 
minimum standard, and does not necessarily preclude a finding of 


negligence for failure to take additional precautions. See Robison v. 
Simard, 57 Wn.2d 850, 852, 360 P.2d 153 (1961); Keeton, Prosser and 
Keeton on Torts § 36 (5th ed.). 


RCW 5.40.050 does not mention justification or excuse as a basis to 
avoid the imposition of the doctrine. However, cases decided prior to the 
enactment of the 1986 law are clear that justification or excuse may be 
asserted by the violator. See Wood v. Chicago, M., St. P. & P. R. R. Co., 
45 Wn.2d 601, 277 P.2d 345, 283 P.2d 688 (1954); Bissell v. Seattle 
Vancouver Motor Freight, Ltd., 25 Wn.2d 68, 168 P.2d 390 (1946). 


[Current as of September 2018.] 
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WPI 60.02 : 


VIOLATION OF STATUTE, ORDINANCE, OR 
ADMINISTRATIVE RULE—WANTON OR WILLFUL 
MISCONDUCT 


The violation of a [statute] [ordinance] [administrative 
rule] is not necessarily [wanton misconduct] [willful 
misconduct]. If you find that there has been a violation of 
a [statute] [ordinance] [administrative rule] then you must 
further determine under all the evidence and under the 
definition of [wanton misconduct] [willful misconduct] 
whether the conduct of that party constituted [wanton 
misconduct] [willful misconduct]. 


NOTE ON USE 


Use this instruction with WPI 14.01 (Willful Misconduct and 
Wanton Misconduct—Defined) and WPI 60.01 (Statute, Ordinance, or 
Administrative Rule). 


For a case involving both a claim of negligence and a claim of will- 
ful or wanton misconduct, use this instruction with either WPI 60.03 
(Violation of Statute, Ordinance, Administrative Rule, or Internal 
Governmental Policy—Evidence of Negligence) or WPI 60.01.01 (Viola- 
tion of Statute, Ordinance, or Administrative Rule—Negligence Per Se). 


Use bracketed material as applicable. 


COMMENT 


This instruction was originally designed for cases involving the 
host/guest statute, which has now been repealed. The instruction has 
continuing application for other statutes that impose a standard of 
wanton or willful misconduct and in cases in which the duty owed a 
trespasser by a landowner is an issue and a statute, ordinance, or 
administrative rule has been violated. See WPI 120.02 (Duty to 
Trespasser), 


[Current as of September 2018.] 
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WPI 60.03 


VIOLATION OF STATUTE, ORDINANCE, 
ADMINISTRATIVE RULE, OR INTERNAL 
GOVERNMENTAL POLICY—EVIDENCE OF 
NEGLIGENCE 


The violation, if any, of a [statute] [ordinance] [admin- 
istrative rule] [internal governmental policy] is not neces- 
sarily negligence, but may be considered by you as evi- 
dence in determining negligence. 


[Such a violation may be excused if it is due to some 
cause beyond the violator’s control, and that ordinary care 
could not have guarded against.] 


NOTE ON USE 


- Use this instruction if the statute, ordinance, or administrative rule 
violated does not relate to electrical fire safety, the use of smoke alarms, 
sterilization of needles (and related activities), or driving while under 
the influence. For such violations, use WPI 60.01.01 (Violation of Stat- 
ute, Ordinance, or Administrative Rule—Negligence Per Se). 


If a child has violated a statute, ordinance or administrative rule, 
see WPI 60.04 (Standard of Conduct for Child—Violation of Statute, 
Ordinance, or Administrative Rule). 


Use bracketed material as applicable. 


COMMENT 


Effect of RCW 5.40.050. RCW 5.40.050 provides, in part: “A breach 
of a duty imposed by statute, ordinance, or administrative rule shall not 
be considered negligence per se, but may be considered by the trier of 
fact as evidence of negligence. . ..” To be consistent with other instruc- 
tions, the WPI Committee chose to use the phrase “violation of” rather 
than the phrase “breach of duty imposed by” used in RCW 5.40.050. 


In order for a statute, ordinance, or administrative rule to be admis- 
sible on the issue of negligence, the enactment must satisfy the test set 
forth in Restatement (Second) of Torts § 286 (1965). See Schooley v. 
Pinch’s Deli Mkt., Inc., 1834 Wn.2d 468, 474—75, 951 P.2d 749, 752 (1998). 
Pursuant to § 286, the purpose of the legislative enactment or 
administrative regulation must be found by the trial court exclusively 
or in part: 
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(a) to protect a class of persons which includes the one whose 
interest is invaded, and 


(b) to protect the particular interest which is invaded, and 


(c) ‘to protect that interest against the kind of harm which has 
resulted, and 


(d) to protect that interest against the particular hazard from 
which the harm results. 


Restatement (Second) of Torts § 286 (1965). 


In Estate of Kelly v. Falin, 127 Wn.2d 31, 896 P.2d 1245 (1995), the 
court held that a violation of a criminal statute constitutes evidence of 
negligence only if the statute was intended to protect both the person 
bringing the action and the particular interest involved. 


The violation of a statute, ordinance, or administrative rule is ac- 
tionable only if it was a proximate cause of the accident or injury in 
question. Ward v. Zeugner, 64 Wn.2d 570, 392 P.2d 811 (1964). If there 
is a prima facie causal connection and if the requirements of Restate- 
ment (Second) of Torts § 286 are met, the proximate cause question is 
for the jury. Kness v. Truck Trailer Equipment Co., 81 Wn.2d 251, 501 
P.2d 285 (1972). 


Regarding the bracketed sentence, see the Comment to WPI 60.01.01 
(Violation of Statute, Ordinance, or Administrative Rule—Negligence 
Per Se). 


In Hansen v. Friend, 118 Wn.2d 476, 824 P.2d 483 (1992), a case 
filed after the effective date of the 1986 Tort Reform Act, the court held 
that RCW 66.44.270(1), which makes it a criminal act for any person to 
furnish liquor to a minor, also imposes a duty of care on social hosts not 
to serve liquor to minors. The court, citing RCW 5.40.050, stated that if 
a social host breaches his or her duty not to furnish liquor to a minor, 
the trier of fact may consider the breach as evidence of negligence, 
rather than negligence per se. The Hansen court also cited this instruc- 
tion with approval for the proposition that a statutory violation is not 
negligence if the violation is due to some cause beyond the violator’s 
control, and ordinary care could not have guarded against the violation. 


In Yurkovich v. Rose, 68 Wn.App. 648, 653, 847 P.2d 925, 930-31 
(1993), the court stated: 


We do not interpret RCW 5.40.050 as meaning that a trial court 
cannot under any circumstances find negligence as a matter of law 
where the violations of statutes, ordinances, or administrative rules 
are involved. The statute eliminates evidence of a violation alone 
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being used to support a finding of negligence per se. It permits a 
defendant to explain the circumstances and show excuse or justifica- 
tion for the apparent violation. 


It may be reversible error not to instruct on a statutory violation. 
In Trueax v. Ernst Home Center, Inc., 70 Wn.App. 381, 853 P.2d 491 
(1993), the court held that it was reversible error not to give a proposed 
instruction that all signs must have vertical clearance above the 
sidewalk grade of at least ten feet because the proposed instruction cor- 
rectly stated the law under the applicable city ordinance. The court 
noted that while violation of the ordinance was not negligence per se, it 
was evidence of negligence under RCW 5.40.050, and the failure to give 
the proposed instruction did not allow the plaintiff to argue her theory 
of the case to the jury. 


The Washington Supreme Court ultimately reversed on the ground 
that trial counsel’s objection had not cited the applicable statute. Trueax 
v. Ernst Home Center, Inc., 124 Wn.2d 334, 878 P.2d 1208 (1994). See 
also Barrett v. Lucky Seven Saloon, Inc., 152 Wn.2d 259, 96 P.3d 386 
(2004) (reversible error not to instruct on RCW 66.44.200—the com- 
mercial host statute—in a case in which the plaintiff was injured by al- 
legedly over-served driver, as persons injured by intoxicated drivers are 
within the class of persons the statute was designed to protect). 


A court cannot find negligence as a matter of law merely because a 
statutory duty was violated without justification or excuse; rather, the 
court must determine whether, in light of all the evidence, reasonable 


minds could differ on whether the defendant used ordinary care. Mathis 
v. Ammons, 84 Wn.App. 411, 928 P.2d 431 (1996). 


Violation of internal governmental policy. In Joyce v. Depart- 
ment of Corrections, 155 Wn.2d 306, 119 P.3d 825 (2005), the Supreme 
Court concluded that the trial court properly admitted an internal 
governmental policy directive concerning the supervision of defendants 
by the Department of Corrections as evidence of negligence. However, 
the court further held that failure to give an instruction similar to WPI 
60.03 was reversible error as such internal policy directive is merely ev- 
idence of negligence and not conclusive evidence of negligence. 


Violation of private industry standards. Standards adopted by 
private parties or trade associations may be admissible on the issue of 
negligence when shown to be reliable and relevant, but are not 
conclusive evidence of negligence. See Andrews v. Burke, 55 Wn.App. 
622, 779 P.2d 740 (1989) (violation of a hospital regulation does not 
amount to negligence per se). In a case involving private industry stan- 
dards, practitioners will need to consider whether the pattern instruc- 
tion should be used with appropriate modifications. Generally, jurors 
are less likely to be misled into thinking that violation of a private 
industry standard is per se negligence than they are in cases involving 
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governmental standards. Care should be taken to avoid a judicial com- 
ment on the evidence when using this instruction for private industry 
standards. | 


[Current as of September 2018./ 
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| WPI 60.04 , 


STANDARD OF CONDUCT FOR CHILD— 
VIOLATION OF STATUTE, ORDINANCE, OR 
ADMINISTRATIVE RULE 


The violation of a [statute] [ordinance] [administrative 
rule] by a child may be considered as evidence of negli- 
gence only if you find that a reasonable child of the same 
age, intelligence, maturity, training, and experience as the 
child in question would not have acted in violation of the 
[statute] [ordinance] [administrative rule] under the same 
or similar circumstances. 


NOTE ON USE 


Use this instruction with WPI 60.03 (Violation of Statute, Ordi- 
nance, Administrative Rule, or Internal Governmental Policy—Evi- 
dence of Negligence), when the violation of a statute, ordinance, or 
administrative rule by a child is introduced as evidence of the child’s 
negligence or contributory negligence. | 


Use WPI 10.05 (Ordinary Care—Child—Definition) with this 
instruction. 


Use bracketed material as applicable. 


COMMENT 


If a violation of a statute or ordinance is used as evidence of a 
child’s negligence, the jury must first be instructed as to the standard of 
care that applies to children, and then be instructed that the violation 
may be considered as evidence of negligence only if the jury finds that a 
reasonable child of the same age, intelligence, maturity, training, and 
experience would not have violated the statute, ordinance, or regulation 


under the same circumstances. Bauman vy. Crawford, 104 Wn.2d 241, 
244, 247-48, 704 P.2d 1181 (1985). 


Before a statute, ordinance, or administrative rule may be 
introduced as evidence of a child’s negligence, that statute or ordinance 
must be shown to be applicable to the child. A court may look to a 
legislative enactment to establish a duty if the enactment’s purpose “(1) 
protects the class of persons to which the injured party belongs, (2) 
protects the interest which was invaded, (3) protects the interest from 
the harm that occurred, and (4) protects the interest from the hazard 
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from which the harm results.” Morinaga v. Vue, 85 Wn.App. 822, 832, 
935 P.2d 637 (1997) (citing Schneider v. Strifert, 77 Wn.App. 58, 61-62, 
888 P.2d 1244 (1995)). 


[Current as of September 2018.] 
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515 


NEGLIGENCE—PROXIMATE CAUSE 


WPI 70.07 (Reserved) 
WPI 70.08 Use of Safety Belts 
WPI 70.09 Bicyclists—Statutory Rights and Duties 


WPI 70.01 
GENERAL DUTY—DRIVER OR PEDESTRIAN 


It is the duty of every person using a public street or 
highway [whether a pedestrian or a driver of a vehicle] to 
exercise ordinary care to avoid placing [himself or herself 
or] others in danger and to exercise ordinary care to avoid 
a collision. 


NOTE ON USE 


This instruction defines the common law duty of persons on public 
streets, roads, and highways. It is to be used, if appropriate, along with 
those instructions that define more specific duties. It should be followed 
by an instruction defining ordinary. care, either WPI 10.02 (Ordinary 
Care—Adult—Definition), or WPI 10.05 (Ordinary Care—Child— 
Definition). 


Use the first bracketed phrase if the instruction is intended to be 
applied to a pedestrian. Use the bracketed phrase “himself or herself or” 
if there is an issue of contributory negligence properly in the case. If 
there is no issue of contributory negligence being submitted to the jury, 
omit both bracketed phrases. 


COMMENT 


Both drivers and pedestrians must exercise a degree of care that a 
reasonably prudent person would have exercised under the same or 
similar circumstances even though they may have the right of way or be 
the “favored” driver. Robison v. Simard, 57 Wn.2d 850, 360 P.2d 153 
(1961); Hanson v. Anderson, 53 Wn.2d 601, 335 P.2d 581 (1959). The 
degree of care does not vary although different weather or traffic condi- 
tions may require a greater amount of care, Ulve v. Raymond, 51 Wn.2d 
241, 317 P.2d 908 (1957). 


RCW 70.84.040 provides an enhanced duty of care for certain 
pedestrians with a disability. In such circumstances, do not use this 
instruction. See RCW 70.84.040 and Wright v. Engum, 124 Wn.2d 348, 
878 P.2d 1198 (1994). 
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WPI 70.02 
RIGHT OF WAY—UNCONTROLLED INTERSECTION 


A statute provides that when two vehicles approach 
or enter.an intersection from different streets or roadways 
at approximately the same time, the driver of the vehicle 
on the left shall yield the right of way to the vehicle on the 
right. This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care to avoid colli- 
sions at intersections rests upon both drivers. The pri- 
mary duty, however, rests upon the driver on the left, 
which duty must be performed with reasonable regard to 
the maintenance of a fair margin of safety at all times. 


NOTE ON USE 


Use this instruction in cases involving uncontrolled intersections. 
Use WPI 60.03 (Violation of Statute, Ordinance, Administrative Rule, 
or Internal Governmental Policy—Evidence of Negligence) with this 
instruction. 


COMMENT 
RCW 46.61.180. 


The statute applies when two vehicles approach or enter the 
intersection from different highways at approximately the same time. 


If a collision occurs within an intersection, the statute applies as a 
matter of law. Chavers v. Ohad, 59 Wn.2d 646, 369 P.2d 831 (1962); 
Zorich v. Billingsley, 52 Wn.2d 138, 324 P.2d 255 (1958), superceded on 
other grounds by Cox v. General Motors, 64 Wn.App. 823, 827 P.2d 
1052 (1992) (discussing earlier version of the statute). Even if the actual 
collision occurred outside the bounds of the intersection, the driver on 
the left is liable if he or she failed to yield the right of way with reason- 
able regard to maintaining a fair margin of safety. Tobias v. Rainwater, 
71 Wn.2d 845, 431 P.2d 156 (1967); Milne v. City of Seattle, 20 Wn.2d 
30, 145 P.2d 888 (1944); Rutger v. Walken, 19 Wn.2d 681, 143 P.2d 866 
(1943). 


The favored driver is entitled to rely on the disfavored driver’s 
yielding the right of way at an uncontrolled intersection until the 
favored driver reaches that point at which a reasonable person exercis- 
ing reasonable care would realize that the disfavored driver is not going 
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to yield. Whitchurch v. McBride, 63 Wn.App. 272, 818 P.2d 622 (1991); 
Maxwell v. Piper, 92 Wn.App. 471, 963 P.2d 941 (1998). 


[Current as of September 2018. / 
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WPI 70.02.01 
RIGHT OF WAY—LEFT TURN 


A statute provides that a driver intending to turn to 
the left within an intersection [or into an alley] [or into a 
private road] [or into a driveway] shall yield the right of 
way to any vehicle approaching from the opposite direc- 
tion that is within the intersection or so close thereto as 
to constitute an immediate hazard. This right of way, 
however, is not absolute but relative, and the duty to 
exercise ordinary care to avoid collisions at intersections 
rests upon both drivers. The primary duty, however, rests 
upon the driver turning to the left, which duty must be 
performed with reasonable regard to the maintenance of a 
fair margin of safety at all times. 


NOTE ON USE 


Use this instruction in cases involving left turns. In an intersection 
case, omit the bracketed phrases. If the case involves an alley, private 
road, or driveway, use the appropriate bracketed phrase. 


Use WPI 60.038 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 
RCW 46.61.185. 


The right of way rule for left turns at intersections is the same as 


the rule for uncontrolled intersections. Key v. Reiswig, 55 Wn.2d 512, 
348 P.2d 410 (1960). 


A driver making a left-hand turn must yield to oncoming traffic 
even if the oncoming vehicle was proceeding unlawfully. Doherty v. 
Municipality of Metropolitan Seattle, 83 Wn.App. 464, 921 P.2d 1098 
(1996); Ellwein v. Hartford Acc. and Indemn. Co., 95 Wn.App. 419, 976 
P.2d 138 (1999), reversed in part on other grounds, 142 Wn.2d 766, 15 
P.3d 640 (2001). 


Cases discussing the right of way for left turns include: Hammel v. 
Rife, 37 Wn.App. 577, 682 P.2d 949 (1984); Oliver v. Harvey, 31 Wn.App. 
279, 640 P.2d 1087 (1982); and Mendelsohn v. Anderson, 26 Wn.App. 
933, 614 P.2d 693 (1980). 
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WPI 70.02.02 | ) 
RIGHT OF WAY—STOP SIGN 


A statute provides that a driver approaching a stop 
sign shall stop [at a clearly marked stop line] [before enter- 
ing a marked crosswalk on the near side of the intersec- 
tion] [at the point nearest the intersecting roadway where 
the driver has a view of approaching traffic on the 
intersecting roadway before entering the roadway] and, af- 
ter having stopped, shall yield the right of way to any ve- 
hicle in the intersection or approaching on another 
roadway so closely as to constitute an immediate hazard 
during the time the driver who had the duty to stop is 
moving across or within the intersection or junction of 
roadways. 


This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care to avoid colli- 
sions at intersections rests upon both drivers. The pri- 
mary duty, however, rests upon the driver who faces a 
stop sign, which duty must be performed with reasonable 
regard to the maintenance of a fair margin of safety at all 
times. 


NOTE ON USE 


Use this instruction in cases involving intersections where one ve- 
hicle is controlled by a stop sign and the other is not. Use bracketed ma- 
terial as applicable. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 

COMMENT 

RCW 46.61.190. 


Duties of drivers in connection with stop signs on the state highway 
system are set out in RCW 47.36.110. 


A driver on an arterial protected by a stop sign has the right of 
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way, but must still exercise ordinary care. Sanchez v. Haddix, 95 Wn.2d 
593, 627 P.2d 1312 (1981). In Dunn v. Harmon, 5 Wn.App. 87, 486 P.2d 
103 (1971), the trial court instructed on the rights and duties of the 
favored driver but did not instruct on the duties of the disfavored driver. 
In reversing the trial court on this issue, the Court of Appeals approved 
language the same as the first paragraph of this instruction. 


[Current as of September 2018./ 
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WPI 70.02.03 
RIGHT OF WAY—YIELD SIGN 


A statute provides that a driver approaching a yield 
sign shall slow down and if required for safety to stop, 
shall stop [at a clearly marked stop line] [before entering a 
marked crosswalk on the near side of the intersection] [at 
the point nearest the intersecting roadway where the 
driver has a view of approaching traffic on the intersect- 
ing roadway before entering the roadway] and then after 
slowing or stopping, the driver shall yield the right of way 
to any vehicle in the intersection or approaching on an- 
other roadway so closely as to constitute an immediate 
hazard during the time the driver who has the duty to yield 
is moving across or within the intersection or junction or 
roadways. 


This right of way, however, is not absolute but relative 
and the duty to exercise ordinary care to avoid collisions 
at intersections rests upon both drivers. The primary duty, 
however, rests upon the driver who faces a yield sign, 
which duty must be performed with reasonable regard to 
the maintenance of a fair margin of safety at all times. 


[If a driver approaching a yield sign is involved in a 
collision with a vehicle in the intersection, after driving 
past a yield sign without stopping, the collision gives rise 
to a presumption of failure to yield right of way. This 
presumption is not binding upon you and it is for you to 
determine what weight, if any, the presumption is to be 
given.] | 


NOTE ON USE 


Use this instruction when a yield sign is involved. Use bracketed 
material as applicable. Use the bracketed paragraph on the statutory 
presumption only if the evidence warrants it. 


Use WPI 60.038 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 
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COMMENT 


RCW 46.61.190. 


The statute provides that a collision after failure to stop is prima 
facie evidence of failure to yield right of way. There is no statutory defi- 
nition of prima facie evidence. This instruction substitutes the word 
presumption for prima facie. Criminal case law treats prima facie as 
equivalent to a presumption that is not binding on the jury. State v. 
Person, 56 Wn.2d 283, 352 P.2d 189 (1960), overruled on other grounds 
in State v. Rogers, 83 Wn. 2d 553, 520 P.2d 159 (1974); City of heals 
v. Sprout, 5 Wn.App. Sue 492 P.2d 586 (1971). 


[\ eh as of snopes 2018.] 
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WPI 70.02.04 | 


RIGHT OF WAY—EMERGING FROM ALLEY, 
DRIVEWAY, OR BUILDING IN BUSINESS OR 
RESIDENCE DISTRICT 


A statute provides that a driver who is emerging from 
[an alley] [a driveway] [a building] shall stop the vehicle 
immediately before driving onto a sidewalk or onto the 
sidewalk area extending across the [alley] [driveway] [and 
shall yield the right of way to any pedestrian as may be 
necessary to avoid collision] [and upon entering the 
roadway shall yield the right of way to all vehicles ap- 
proaching on the roadway]. 


This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care rests upon 
both parties. The primary duty, however, rests upon the 
driver of the emerging vehicle, which duty must be 
performed with reasonable regard to the maintenance of a 
fair margin of safety at all times. 


NOTE ON USE 


Use this instruction when a vehicle is emerging from an alley, 
driveway, or building within a business or residence district. Use WPI 
70.02.05 (Right Of Way—Entering Street or Highway From Private 
Road or Driveway) if the area is outside of a business or residence 
district. Use bracketed material as applicable. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 
RCW 46.61.365. 


The issue of whether the street or highway is in a business or resi- 
dence district will usually be decided by the court as a matter of law. 
RCW 46.04.080 defines a business district. RCW 46.04.470 defines a 
residence district. If the issue is a jury question under the evidence, the 
appropriate statutory definition can be given and this instruction should 
be modified. 
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WPI 70.02.04 correctly states the law. Wood v. City of Bellingham, 
62 Wn.App. 61, 813 P.2d 142 (1991) (a pedestrian who walks in front of 
a vehicle pulling out of parking lot knowing that the driver has not seen 
her is contributorily negligent). Sulkosky v. Brisebois, 49 Wn.App. 278, 
742 P.2d 193 (1987) (a pedestrian not yielding to a backing vehicle may 
be negligent). 


[\' Current as of September 2018.] 
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WPI 70.02.05 


RIGHT OF WAY—ENTERING STREET OR HIGHWAY 
-FROM PRIVATE ROAD OR DRIVEWAY 


A statute provides that a driver about to enter or cross 
a public street or highway from a private road or driveway 
shall yield the right of way to all vehicles approaching on 
the public street or highway. 


This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care rests upon 
both parties. The primary duty, however, rests upon the 
driver of the entering or crossing vehicle, which duty must 
be performed with reasonable regard to the maintenance 
of a fair margin of safety at all times. 


NOTE ON USE 


Use this instruction when a vehicle is emerging from a private road 
or driveway outside of a business or residence district. Use WPI 70.02.04 
(Right of Way—Emerging From Alley, Driveway, or Building in Busi- 
ness or Residence District) if the area is within a business or residence 
district. 


Use WPI 60.08 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 

COMMENT 

RCW 46.61.205. 


The issue of whether the street or highway is in a business or resi- 
dence district will usually be decided by the court as a matter of law. 
RCW 46.04.080 defines a business district. RCW 46.04.470 defines a 
residence district. If the issue is a jury question under the evidence, the 
appropriate statutory definition can be given. 


[Current as of September 2018.] 
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_RIGHT OF WAY—DECEPTION DOCTRINE 


The right of way statute in Instruction ____ doess 
not apply if: 


(1) the driver who had the right of way wrongfully, 
negligently, or unlawfully [operated his or her ve- 
hicle] [acted] in a manner that would deceive a 
reasonably careful driver who did not have the 
right of way so as to cause that driver to proceed 
on the assumption that there was a fair margin of 
safety; and 


(2) the driver who did not have the right of way was 
in fact so deceived. 


NOTE ON USE 


Use this instruction with WPI 70.02 (Right of Way—Uncontrolled 
Intersection), WPI 70.02.01 (Right of Way—Left Turn), WPI 70.02.02 
(Right of Way—Stop Sign), WPI 70.02.03 (Right of Way—Yield Sign), 
WPI 70.02.04 (Right of Way—Emerging from Alley, Driveway, or Build- 
ing in Business or Residence District), or WPI 70.02.05 (Right of Way— 
Entering Street or Highway from Private Road or Driveway), only if the 
evidence in the case warrants it. 


This instruction may need modification in order to fit the specific 
right of way and the specific fact pattern. If under the facts of the case, 
it is alleged that a pedestrian who had the right of way deceived the 
disfavored driver into proceeding, the language of this instruction should 
be modified accordingly. 


The second paragraph of WPI 60.03 (Violation of Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence), addressing when a violation of law is excused, should be 
used with this instruction. 


COMMENT 


The deception doctrine has limited applicability. Because of this, 
the instruction should be given “only when the deception is tantamount 
to an entrapment.” Oliver v. Harvey, 31 Wn.App. 279, 283, 640 P.2d 
1087 (1982). The doctrine applies “when the disfavored driver sees the 
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favored vehicle and is deceived by the actions of the driver of that vehi- 
cle. . . One cannot be deceived by that which he does not see. . ..” Ol- 
iver v. Harvey, 31 Wn.App. at 283 (quoting Tobias v. Rainwater, 71 
Wn.2d 845, 853, 431 P.2d 156 (1967)). A disfavored driver may also be 
deceived by a clear stretch of road. Oliver v. Harvey, 31 Wn.App. at 284. 


For cases in which the deception doctrine was held to apply, see: 
Oliver v. Harvey, supra; Mendelsohn v. Anderson, 26 Wn.App. 933, 614 
P.2d 693 (1980). For cases in which the deception doctrine was held not 
to apply, see: Kerlik v. Jerke, 56 Wn.2d 575, 354:'P.2d 702 (1960); State 
v. Souther, 100 Wn.App. 701, 998 P.2d 350 (2000); Wood v. City of 
Bellingham, 62 Wn.App. 61, 813 P.2d 142 (1991); Hammel v. Rife, 37 
Wn.App. 577, 682 P.2d 949 (1984). 


[Current as of September 2018. ]/ 
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RIGHT OF WAY OF A PEDESTRIAN WITHIN A 
CROSSWALK 


A pedestrian within a crosswalk has the right to as- 
sume that all drivers of approaching vehicles will yield the 
right of way to the pedestrian. This right continues until 
the pedestrian knows otherwise or until surrounding cir- 
cumstances should have alerted the pedestrian to the fact 
that an approaching vehicle is not going to yield the right 
of way to the pedestrian. Absent such circumstances, a 
pedestrian within a crosswalk has no duty to look for ap- 
proaching vehicles. 


NOTE ON USE 


Use this instruction in all cases involving pedestrians within 
crosswalks. This instruction is not applicable if traffic control signals 
are involved or if the pedestrian fails to use an available pedestrian 
tunnel or overhead crossing. 


Use WPI 70.03.01 (Driver Approaching a Crosswalk—Duty to 
Observe), and WPI 70.03.02 (Driver Approaching a Crosswalk—Duty to 
Stop), with this instruction. 


Use WPI 70.03.04 (Pedestrian Crossing a Roadway Outside of a 
Crosswalk), as well as the appropriate definitional instruction from 
WPI 70.03.05 (Crosswalk—Definition), with this instruction, if there is 
an issue as to whether or not a pedestrian was in a crosswalk. 


See the Comment below when there is an issue as to whether the 
pedestrian should have observed oncoming traffic after entering a 
crosswalk. 


COMMENT 


Overview of new crosswalk instructions. In 2010 the WPI Com- 
mittee substantially rewrote the crosswalk instructions in an effort to 
more completely explain the law in this area to jurors. These revised 
instructions set forth: a pedestrian’s right of way in a crosswalk (WPI 
70.03); the duties of a driver approaching a crosswalk (WPI 70.03.01 
and 70.03.02); the duty of a pedestrian before entering a crosswalk 
(WPI 70.03.03); the law relating to pedestrians crossing a roadway 
outside of a crosswalk (WPI 70.03.04); and the definition of crosswalk 
(WPI 70.03.05). 
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WPI 70.03. Prior to 2010, the instruction set forth the statutory 
duties under RCW 46.61.2335 of a driver approaching a crosswalk. These 
duties are now set forth in WPI 70:03.02 (Duty of a Driver Approaching 
a Crosswalk to Stop). 


This instruction sets forth a pedestrian’s right of way in a crosswalk 
based on the holdings of Jung v. York, 75 Wn.2d 195, 449 P.2d 409 
(1969); Clements v. Blue Cross of Washington & Alaska, 37 Wn.App. 
544, 682 P.2d 942 (1984); and Burnham v. Nehren, 7 Wn.App. 860, 863, 
503 P.2d 122 (1972). These cases stand for the proposition that a pedes- 
trian lawfully within a marked crosswalk has an “exceedingly strong” 
right-of-way, and has a right to rely on this protection and assume that 
drivers will respect it until the pedestrian knows or should know 
otherwise. See Burnham v. Nehren, 7 Wn.App. at 863. As stated in 
Jung: 


A pedestrian cannot at one and the same time have a right to as- 
sume that the right of way will be yielded and a duty to look to 
make sure that it is. In the absence of circumstances which would 
alert the pedestrian rightfully in the crosswalk to the fact that an 
approaching vehicle is not going to yield, negligence cannot be 
predicated on his failure to look and see the vehicle i in time to avoid 
the accident. 


Jung v. York, 75 Wn.2d at 198. 


After entering a crosswalk and establishing his or her course, a pe- 
destrian is not necessarily negligent for failure to keep a further lookout. 
See Jerdal v. Sinclair, 54 Wn.2d 565, 342 P.2d 585 (1959) (it was not 
negligence for a pedestrian to exercise his statutory right of way where, 
had he seen the automobile that struck him, it would have been permis- 
sible for him to assume that the driver would yield the right of way as 
required by law); Burnham v. Nehren, 7 Wn.App. 860, 863, 503 P.2d 
122 (1972). In Jung, a woman entered a marked crosswalk. As she 
crossed, a car stopped, yielding the right-of-way. She proceeded in front 
of this car, entered the next lane, and was struck by a car. The 
Washington Supreme Court held that based on this evidence, Ms. Jung 
had no duty to stop at various points along the marked crosswalk and 
look for vehicles that might violate or disregard her lawful right-of-way: 


[W]hether or not she could have avoided the accident by stopping 
one quarter of the way across the intersection and looking, it can- 
not be held that she had a duty to do so or that the jury would be 
justified in finding on the evidence in the record that she was 
negligent if she failed to do so. 


Jung v. York, 75 Wn.2d at 197. 


In Clements v. Blue Cross of Washington & Alaska, 37 Wn.App. 
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544, 682 P.2d 942 (1984), the plaintiff-pedestrian attempted to cross 
four lanes of an arterial in Seattle within the crosswalk. As she crossed, 
a car stopped for her at the crosswalk. After passing in front of the 
stopped car, she was struck by a car traveling through the next lane. 
The evidence was “undisputed that Clements [the pedestrian] was look- 
ing straight ahead or down in front of her as she walked.” Clements v. 
Blue Cross of Washington & Alaska, 37 Wn.App. at 550. As a matter of 
law, the pedestrian had no duty to try to observe oncoming traffic: 


Plaintiff . . . asserts that the law does not impose a duty to look 
upon a pedestrian lawfully within a marked crosswalk even if the 
light changed against her as she crossed. Clements correctly states 
the general rule. See Riddel v. Lyon, 124 Wash. 146, 149, 213 P.487 
(1923). Therefore, Clements’ failure to look or to make any effort to 
observe oncoming traffic even after the light changed to red before 
she passed the stopped car, standing alone, does not amount to 
negligence. 


Clements v. Blue Cross of Washington & Alaska, 37 Wn.App. at 550. 


On the other hand, a pedestrian in a crosswalk may have a duty to 
observe oncoming traffic in some circumstances. In Oberlander v. Cox, 
75 Wn.2d 189, 193-194, 449 P.2d 388 (1969), a case decided on the 
same day as Jung, the Supreme Court held that the issue of a pedestri- 
an’s contributory negligence should have gone to the jury under the cir- 
cumstances of the case: 


Although the pedestrian crosswalk provides a strong protec- 
tion, it is not an absolute sanctuary; and although reduced visibili- 
ty—even in a heavy fog—does not lessen the right-of-way protection 
but engenders even greater vigilance on the driver’s part, the cir- 
cumstances and conditions prevailing at the crosswalk may require 
increased vigilance upon the part of the pedestrian, too. 


Plaintiff said that she looked in both directions before stepping 
off the curb and into the crosswalk; the weather was foul and visi- 
bility diminished by a driving rain; she walked rapidly, carrying 
some packages; she did not look for approaching vehicles again ap- 
parently after entering the crosswalk. All of these circumstances, 
when related to the conditions prevailing, while not amounting 
perhaps to strong proof of contributory negligence, nevertheless 
supply some substantial evidence from which a jury could infer con- 
tributory negligence. 


Oberlander v. Cox, 75 Wn.2d at 193-94. 


In some cases, it may be necessary to modify the instruction. In 
Hooper v. Corliss, 146 Wash. 50, 261 P. 645 (1927), a case predating the 
enactment of the ‘pedestrian right- of-way statutes, the court held it was 
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error to refuse a requested instruction that the rights of way are rela- 
tive when both parties were claiming the right of way. On the other 
hand, when the pedestrian in the crosswalk was in plain view of the ap- 
proaching driver such an instruction should not be given. Oberlander v. 
Cox, 75 Wn.2d at 193-94; Daley v. PiePhensc 64 Wn.2d 806, 394 P.2d 
801 (1964). 


A bicyclist in a crosswalk has the same right of way as a pedestrian. 
RCW 46.61.235; Pudmaroff v. Allen, 138 Wn.2d 55, 977 P.2d 574 (1999). 


[Current as of September 2018. ] 
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DRIVER APPROACHING A CROSSWALK—DUTY TO 
OBSERVE 


The driver of a vehicle approaching a crosswalk has a 
duty of continuous observation. 


NOTE ON USE 


Use this instruction in all cases involving a driver approaching a 
crosswalk, whether marked or unmarked. Use WPI 70.03.02 (Driver 
Approaching a Crosswalk—Duty to Stop), with this instruction. 


Use this instruction with WPI 70.03 (Right of Way of a Pedestrian 
Within a Crosswalk), as applicable. 


COMMENT 


It is well established under Washington law that a driver of a vehi- 
cle approaching a crosswalk has a duty of continuous observation to 
watch for pedestrians in the crosswalk. See Pudmaroff v. Allen, 138 
Wn.2d 55, 67, 977 P.2d 574 (1999); Shasky v. Burden, 78 Wn.2d 193, 
200, 470 P.2d 544 (1970); Jung v. York, 75 Wn.2d 195, 198, 449 P.2d 
409 (1969); Oberlander v. Cox, 75 Wn.2d 189, 192, 449 P.2d 388 (1969). 


[Current as of September 2018./ 
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DRIVER APPROACHING A CROSSWALK—DUTY TO 
STOP 


A statute provides that the driver of an approaching 
vehicle shall stop and remain stopped to allow a pedes- 
trian to cross the roadway within a crosswalk when the 
pedestrian is [upon the roadway on which the vehicle is 
traveling or onto which it is turning] [either upon, or within 
one lane of, the half of the roadway on which the vehicle 
is traveling or onto which it is turning]. 


NOTE ON USE 


Use this instruction in all cases involving a driver approaching a 
crosswalk, whether marked or unmarked. As applicable, use WPI 70.03.01 
(Driver Approaching a Crosswalk—Duty to Observe) with. this 
instruction. 


Use the first bracketed phrase of this instruction when the pedes- 
trian was upon the roadway of either a two-lane street or a one-way 
street regardless of the number of lanes of the one-way street. Use the 
second bracketed phrase when the pedestrian was upon the roadway of 
road with two-way traffic having more than two lanes. See Comment. 
below. 


Use this instruction with WPI 70.03 (Right of Way of a Pedestrian 
Within a Crosswalk), as applicable. 


Use this instruction with the appropriate definition from WPI 
70.03.05 (Crosswalk—Definition), if there is an issue as to whether or 
not a pedestrian was in a crosswalk. 


Use WPI 60.08 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 
RCW 46.61.235(1). The statute states: 


The operator of an approaching vehicle shall stop and remain 
stopped to allow a pedestrian or bicycle to cross the roadway within 
an unmarked or marked crosswalk when the pedestrian or bicycle 
is upon or within one lane of the half of the roadway upon which 
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the vehicle is traveling or onto which it is turning. For purposes of 
this section “half of the roadway” means all traffic lanes carrying 

_ traffic in one direction of travel, and includes the entire width of a 
one-way roadway. 


The first bracketed phrase of this instruction is based on the 
language of the statute that requires a motorist to stop for any pedes- 
trian in a crosswalk of either a two-lane road or any one-way road 
regardless of the number of lanes when the pedestrian is upon the 
roadway on which the motorist is traveling or onto which the motorist 
is turning. The second bracketed phrase of this instruction is based on 
the language of the statute that requires a motorist to stop for any pe- 
destrian in a crosswalk of a road with two-way traffic consisting of more 
’ than two lanes when the pedestrian is either upon, or within one lane 
of, the half of the roadway on which the vehicle is traveling or onto 
which it is turning, 


Care should be taken when looking at cases decided before the 
enactment of RCW 5.40.050 in 1986. In Daley v. Stephens, 64 Wn.2d 
806, 394 P.2d 801 (1964), the court held that a driver is negligent as a 
matter of law if he or she fails to yield the right-of-way to a pedestrian 
in a crosswalk in the absence of evidence of unusual circumstances. 
However, RCW 5.40.050, enacted in 1986, modifies Daley. The statute 
abrogates the doctrine of negligence per se in most instances and 
provides that evidence of a statutory violation may be considered as ev- 
idence of negligence. See WPI 60.03 (Violation of a Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence). 


[Current as of September 2018./ 


537 


WPI 70.03.03 NEGLIGENCE—PROXIMATE CAUSE 
WPI 70.03.03 


DUTY OF A PEDESTRIAN BEFORE ENTERING A 
CROSSWALK 


Before entering a crosswalk, a pedestrian has a duty 
to look for approaching vehicles. A statute provides that 
no pedestrian shall suddenly leave a curb or other place 
of safety and walk, run, or otherwise move into the path of 
a vehicle that is so close that it is impossible for the driver 
to stop. | 


NOTE ON USE 


Use this instruction with WPI 70.03 (Right of Way of a Pedestrian 
Within a Crosswalk), as applicable. Use WPI 11.01 (Contributory 
Negligence—Definition), and WPI 11.07 (Determining the Degree of 
Contributory Negligence), with this instruction as applicable. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 


This instruction is based in part on RCW 46.61.235(2) and in part 
on Burnham vy. Nehren, 7 Wn.App. 860, 503 P.2d 122 (1972), which ad- 
dresses in detail the duties of a pedestrian in approaching and entering 
a crosswalk. See also Beireis v. Leslie, 35 Wn.2d 554, 214 P.2d 194 
(1950); Farrow v. Ostrom, 10 Wn.2d 666, 117 P.2d 963 (1941) (the ques- 
tion of whether or not a pedestrian exercised reasonable care in observ- 
ing traffic conditions before entering a crosswalk is one of fact for the 
jury); Alston v. Blythe, 86 Wn.App. 26, 943 P.2d 692 (1997). 


RCW 46.61.235(2) provides: 


No pedestrian or bicycle shall suddenly leave a curb or other place 
of safety and walk, run, or otherwise move into the path of a vehi- 
cle which is so close that it is impossible for the driver to stop. 


Care should be taken when looking at cases decided before the 
enactment of RCW 5.40.050 in 1986. Earlier cases held that the failure 
of a pedestrian to look for oncoming vehicles from a place of safety 
before entering a crosswalk constituted contributory negligence as a 
matter of law. See, e.g., Iwata v. Champine, 74 Wn.2d 844, 447 P.2d 
175 (1968); Hamblet v. Soderburg, 189 Wash. 449, 65 P.2d 1267 (1937). 
However, RCW 5.40.050, enacted in 1986, modifies these cases and 


538 


MOTOR VEHICLES WPI 70.03.03 


abrogates the doctrine of negligence per se in most instances. The stat- 
ute provides that evidence of a statutory violation may be considered as 
evidence of negligence. See WPI 60.03 (Violation of a Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence). 


Poor visibility due to weather conditions does not lessen the protec- 
tion of a crosswalk unless a pedestrian suddenly leaves a place of safety 
or walks or runs into path of a vehicle so close as to make it impossible 
for the driver to yield. Oberlander v. Cox, 75 Wn.2d 189, 449 P.2d 388 
(1969). 


[Current as of September 2018./ 


539 


WPI 70.03.04 - NEGLIGENCE—PROXIMATE CAUSE 
WPI 70.03.04 ) 


PEDESTRIAN CROSSING A ROADWAY OUTSIDE OF 
A CROSSWALK 


A statute provides that a pedestrian crossing a 
roadway at any point other than within a crosswalk shall 
yield the right of way to all vehicles upon the roadway. 


NOTE ON USE 


Use this instruction in cases involving pedestrians crossing a 
roadway at any point other than within a crosswalk. 


If the existence of a crosswalk cannot be decided as a matter of law, 
then also use WPI 70.03 (Right of Way of a Pedestrian Within a 
Crosswalk) and the appropriate definition of crosswalk from WPI 70.03. 
05. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 
RCW 46.61.240(1). 


The duties and rights of pedestrians crossing the roadway vary 
depending on whether the pedestrian crosses in a crosswalk or not. To 
avoid confusion between these various duties, the WPI Committee has 
drafted separate instructions for each situation. See the Comment to 
WPI 70.03 (Right of Way of a Pedestrian Within a Crosswalk). 


In Sulkosky v. Brisebois, 49 Wn.App. 278, 742 P.2d 193 (1987), the 
court held that the trial court properly instructed that the duty of a pe- 
destrian to yield the right of way to all vehicles when crossing at any 
point other than within a crosswalk extends to backing vehicles that 
are upon the roadway. 


It is error to instruct solely in the language of the statute when the 
person on foot is not crossing the roadway but is attending a stalled 
vehicle. The statutory language relating to a pedestrian refers expressly 


to a person crossing a roadway. Stewart v. State, 92 Wn.2d 285, 597 
P.2d 101 (1979), 


A police officer on foot controlling traffic on the highway is a person 
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engaged in work on the highway under RCW 46.61.030 and is not a pe- 
destrian under RCW 46.61.240(1). Dailey v. Lange, 20 Wn.App. 12, 578 
P.2d 1822 (1978). See also WPI 71.04 (Persons or Vehicles at Work on 
Road). — 


Before 2010 the language in this instruction was part of current 
WPI 70.03. | 


[Current as of September 2018.] 
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WPI 70.03.05 
CROSSWALK—DEFINITION 


[A marked crosswalk means any portion of a roadway 
distinctly indicated for pedestrian crossing by lines or 
other markings on the surface of the roadway.] 


[A crosswalk exists at every intersection of roadways, 
regardless of whether the roadway is marked with cross- 
walk lines. The crosswalk is an extension of the existing 
curbing and sidewalks. The width of the crosswalk is from 
the curbing to the farthest edge of the sidewalk. The 
crosswalk extends across the roadway to the opposite 
side curbing and sidewalk.] 


[A crosswalk exists at every intersection of roadways, 
regardless of whether the roadway is marked with cross- 
walk lines. An intersection is defined as the area where 
roadways meet and vehicles traveling upon the different 
roadways may collide. The crosswalk extends across the 
roadway at the same angle as the roadways meet. The 
crosswalk is 10 feet wide. It begins at the edge of the 
intersection and extends 10 feet back from the 
intersection. [Existing curbing defines the lel of the 
intersection.]] 


NOTE ON USE 


Select the appropriate definition or definitions when it will be use- 
ful for the jury or when there is an issue of fact as to whether or not a 
pedestrian was within a crosswalk at the time of the collision. The 
second paragraph should be used only if the intersection has sidewalks. 
The third paragraph refers to an unmarked crosswalk on a roadway 
without sidewalks. The last bracketed sentence of the third paragraph 
should only be used when there is curbing. 


COMMENT 


RCW 46.04.160; RCW 46.04.220; RCW 46.04.290; and RCW 
46.04.500. 


In Krogh v. Pemble, 50 Wn.2d 250, 310 P.2d 1069 (1957), the court 
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held that a statutory crosswalk exists whenever the requirements of 
RCW 46.04.160 are met. The existence of a marked crosswalk in an- 
other location does not act to abrogate the statutory crosswalk. However, 
local authorities may, with proper and clear signage, prohibit pedestri- 
ans from crossing at an area that would otherwise qualify as a crosswalk 
pursuant to RCW 46.04.160. Hanson v. Anderson, 538 Wn.2d 601, 335 
P.2d 581 (1959). 


When the markings of a marked crosswalk have been worn away so 
that they are no longer clearly visible, the crosswalk is no longer 
“marked” within the meaning of RCW 46.04.290. However, the area will 
still be treated as a crosswalk if the statutory requirements of RCW 
46.04.160 exist. Krogh v. Pemble, 50 Wn.2d at 252-53. 


The fact that an intersection is a “T” intersection, or that only one 
of the crosswalks at an intersection is marked, does not affect the exis- 
tence of statutory unmarked crosswalks. Krogh v. Pemble, 50 Wn.2d at 
252-23. When an intersection involves streets with sidewalks, an 
unmarked sidewalk exists at the “prolongation” of the sidewalks, even if 
this does not result in a crosswalk that connects the two sides of the 
street in a perpendicular line. Coleman v. Altman, 7 Wn.App. 80, 497 
P.2d 1338 (1972). The unmarked crosswalk is the extension of the angle 
at which the roadways meet. McKinney v. Preston Mill Co., 39 Wn.2d 
681, 237 P.2d 788 (1951). The lack of sidewalks does not affect the exis- 
tence of a statutory crosswalk. Krogh v. Pemble, 50 Wn.2d at 252-53. 


Prior to 2010, this instruction was numbered WPI 70.03.01. 


[Current as of September 2018./ 
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DUTY OF FOLLOWING DRIVER 


A statute provides that a driver shall not follow an- 
other vehicle more closely than is reasonable and prudent, 
having due regard for the speed of the vehicles and the 
traffic upon and the condition of the street or highway. 


When one vehicle is following another vehicle, the pri- 
mary duty of avoiding a collision rests upon the driver of 
the following vehicle. It may be considered evidence of 
negligence if the following vehicle collides with the vehi- 
cle ahead, in the absence of an emergency. The driver of 
the following vehicle is not necessarily excused even in 
the event of an emergency. It is the duty of the driver of 
the following vehicle to keep such distance and maintain 
such observation of the vehicle ahead that the following 
vehicle is able to safely stop if confronted by an emer- 
gency that is reasonably foreseeable from traffic 
conditions. 


NOTE ON USE 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. It may also be appropriate under some circumstances 
to use WPI 12.02 (Duty of One Confronted with an Emergency) in 
conjunction with this instruction. 


COMMENT 
RCW 46.61,145. 


This instruction must be given if the case involves a following 
driver, Bichl v. Poinier, 71 Wn.2d 492, 429 P.2d 228 (1967); Van Ry v. 
Montgomery, 58 Wn.2d 46, 360 P.2d 578 (1961); Lidel v. Kelly, 52 Wn.2d 
238, 324 P.2d 817 (1958). 


It is a well-established rule of law that in the absence of an emer- 
gency, the following driver is prima facie negligent if that driver runs 
into the vehicle ahead. Vanderhoff v. Fitzgerald, 72 Wn.2d 108, 431 
P.2d 969 (1967); Miller v. Cody, 41 Wn.2d 775, 252 P.2d 303 (19583); 
Martini v. State, 121 Wn.App.150, 173-74, 89 P.8d 250 (2004) (address- 
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ing when an instruction on following too close is warranted). Even an 
emergency will not excuse the following driver if the emergency arose 
out of ordinary traffic conditions or was an emergency that the driver 
should have reasonably anticipated. See Izett v. Walker, 67 Wn.2d 903, 
410 P.2d 802 (1966), and Billington v. Schaal, 42 Wn.2d 878, 259 P.2d 
634 (1953), both affirming instructions referring to- Riis Beary stops 
dictated by ordinary traffic conditions. 


When the driver of the vehicle in front (“preceding driver”) acts in 
an unusual or unexpected manner that the following driver could not 
reasonably anticipate, a finding that the following driver was negligent 
as a matter of law in colliding with the preceding vehicle may be 
precluded. James v. Niebuhr, 63 Wn.2d 800, 389 P.2d 287 (1964) (sud- 
denly stopping at a place where a stop is not anticipated); Vanwagenen 
v. Roy, 21 Wn.App. 581, 587 P.2d 173.(1978). Under such circumstances 
the negligence of the following driver and the contributory negligence of 
the preceding driver are questions of fact; the jury decides whether the 
preceding driver’s conduct should have been anticipated. See Rhoades v. 
DeRosier, 14 Wn.App. 946, 546 P.2d 930 (1976). 


In a contributory negligence context, the Court of Appeals approved 
an instruction that informed the jury that it is a violation of a statute 
(RCW 46.61.560) for a driver to “stop, park, or leave standing” any vehi- 
cle upon the roadway. Palmer v. Jensen, 81 Wn.App. 148, 154, 913 P.2d 
413 (1996) (rear-end collision case). 


This instruction does not apply to a “changing lanes” situation. See 
Roumel v. Fude, 62 Wn:2d 397, 383 P.2d 2838 (1963); Grapp v. Peterson, 
25 Wn.2d 44, 168 P.2d 400 (1946).-Likewise it does not apply to an 
overtaking and passing case, because one car is not following the other 
in such a situation. This instruction does not apply to a rear end colli- 
sion with a car that was stopped on the roadway and never was fol- 
lowed by the other car. Szupkay v. Cozzetti, 37 Wn.App. 30, 678 P.2d 
358 (1984); Svehaug v. Donoghue, 5 Wn.App. 817, 490 P.2d. 1345 (1971). 


[Current as of September 2018.] 
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WPI 70.05 
SPEED 


A statute provides that no person shall drive a vehicle 
at a speed greater than is reasonable and prudent under 
the conditions, having regard to the actual and potential 
hazards then existing. The driver shall control speed to 
avoid colliding with others who are complying with the 
law and using reasonable care. 


[The statute provides that a driver shall drive at an ap- 
propriate reduced speed [when approaching and crossing 
an intersection] [when approaching and crossing a railway 
grade crossing] [when approaching and going around a 
curve] [when approaching a hill crest] [when traveling 
upon any narrow or winding roadway] [when special haz- 
ard exists with respect to pedestrians or other traffic] 
[when special hazard exists by reason of weather or 
highway conditions. ]] 


[The maximum statutory speed limit at [(describe place (e.g., 
street, highway, mile marker, nearby intersection, etc.))] [the place here 
involved] was —______ miles per hour.] © 


NOTE ON USE 


Use bracketed material as applicable. The bracketed factors in the 
second paragraph should be used only when a specific factor is involved 
in the case. 


In the third paragraph, the bracketed sentence on the maximum 
speed limit should be used only when appropriate. Insert a description 
of the incident location if that is agreed or use the bracketed phrase as 
appropriate. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 


RCW 46.61.400. 
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The factors to be considered under the statute and the proof needed 
to support a finding of excessive speed are discussed in Grobe v. Valley 
Garbage Service, Inc., 87 Wn.2d 217, 551 P.2d 748 (1976). The speed 
instruction is properly refused when excessive speed is not a proximate 
cause or if a conclusion of speed is merely speculation. Chhuth v. George, 
43 Wn.App. 640, 719 P.2d 562 (1986). 


tutes a proximate cause, see Channel v. Mills, 77 Wn.App. 268, 890 
P.2d 535 (1995); see also Theonnes v. Hazen, 37 Wn.App. 644, 681 P.2d 
1284 (1984), 


For a slate discussion of when a favored driver’s speed consti- 


In Mina v. Boise Cascade Corp., 37 Wn.App. 445, 681 P.2d 880 
(1984), affirmed 104 Wn.2d 696, 710 P.2d 184 (1985), the court held 
that the question whether the plaintiff was traveling at an unreason- 
ably slow speed was properly presented to the jury under RCW 
46.61.400. 


An instruction similar to the second paragraph of WPI 71.05 was 
approved in Szupka v. Cozzetti, 37 Wn.App. 30, 678 P.2d 358 (1984). 
Evidence of speed eight miles in excess of the posted speed limit on a 
dark and wet road by a driver unfamiliar with the area using low beams 
because of a mechanical problem supported the giving of the “speed for 
special hazard” instruction. Holmes v. Wallace, 84 Wn.App. 156, 164, 
926 P.2d 339 (1996). 


[Current as of September 2018./ 
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WPI 70.06 ) 


RIGHT TO ASSUME OTHERS WILL OBEY LAW— 
STREETS OR HIGHWAYS 


Every person using a public street or highway has the 
right to assume that other persons thereon will use 
ordinary care and will obey the rules of the road and has a 
right to proceed on such assumption until he or she 
knows, or in the exercise of ordinary care should know, to 
the contrary. 


NOTE ON USE 


Use this instruction, as applicable, for negligence cases involving 
streets, roads, or highways. For other negligence cases, see WPI 12.07 
(Right to Assume Others Will Exercise Ordinary Care). 


COMMENT 


In Kelsey v. Pollock, 59 Wn.2d 796, 370 P.2d 598 (1962), the court 
held that it was reversible error to refuse to give this instruction. The 
defendant in Kelsey presented evidence that the favored driver failed to 
look at all before entering the intersection, thus this fact became a 


factual issue relating to proximate cause of the collision. See also Torrez 
v. Peck, 57 Wn.2d 302, 356 P.2d 703 (1960). 


It is not error to give WPI 70.06 in combination with WPI 70.01 
(General Duty—Driver or Pedestrian), and WPI 12.06 (Duty of Seeing). 
Hammel vy. Rife, 37 Wn.App. 577, 682 P.2d 949 (1984) (each instruction 
correctly states the law and each covers a different legal point so they 
are not unduly repetitious). 


For a discussion concerning the use of WPI 70.06 when there is an 
emergency vehicle, see Brown v. Spokane County Fire Protection Dist. 
No. 1, 100 Wn.2d 188, 668 P.2d 571 (1983); also see the Comment to 
WPI 71.05 (Emergency Vehicles—Right of Way). 


[Current as of September 2018.] 
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WPI 70.07 


(RESERVED) 
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WPI 70.08 | 
USE OF SAFETY BELTS 


The law provides that the failure to wear a seat belt 
does not constitute negligence or contributory negligence, 
nor can it be used as evidence of negligence or contribu- 
tory negligence. [Evidence of the failure to wear a seat 
belt was admitted only for the purpose of —_____., and 
should not be considered for any other purpose.] 


NOTE ON USE 


This instruction should be used when a party’s failure to wear a 
safety belt is before the jury, explicitly or implicitly, or has been admit- 
ted as evidence for a purpose other than showing negligence or contrib- 
utory negligence. If the evidence is admitted for a limited purpose, use 
the bracketed sentence. See the Comment below. 


This instruction should be modified as necessary to fit the facts of 
the case. 


COMMENT 
RCW 46.61.688(3), (4), and (6). 


RCW 46.61.688(6) states: “Failure to comply with the requirements 
of this section does not constitute negligence, nor may failure to wear a 
safety belt assembly be admissible as evidence of negligence in any civil 
action.” See also Amend v. Bell, 89 Wn.2d 124, 570 P.2d 138 (1977); 
Derheim v. N. Fiorito Co., 80 Wn.2d 161, 492 P.2d 1030 (1972). 


RCW 46.61.688(6) applies equally to a situation in which a child is 
not strapped into an appropriate child restraint device or seat belt. See 
Patterson v. Horton, 84 Wn.App. 531, 540-41, 929 P.2d 1125 (1997), (af- 
firming dismissal of an action against the driver for “negligent re- 
straint”); see also RCW 46.61.687. 


The failure of a plaintiff to wear a safety belt cannot be raised as 
an affirmative defense of contributory fault under RCW 46.61.688(6). 
Clark v. Payne, 61 Wn.App. 189, 810 P.2d 931 (1991); see also RCW 
46.61.687(4). 


[Current as of September 2018.] 
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WPI 70.09 
BICYCLISTS—STATUTORY RIGHTS AND DUTIES 


A person riding a bicycle upon a roadway has all the 
rights of a driver of a motor vehicle and must obey all 
statutes governing the operation of vehicles except for 
those statutes that, by their nature, can have no 
application. 


NOTE ON USE 


Use with WPI 60.03 (Violation of Statute, Ordinance, Administra- 
tive Rule, or Internal Governmental Policy—Evidence of Negligence) 
when the violation of a statute, ordinance, or administrative rule by a 
bicyclist is introduced as evidence of the bicyclist’s negligence or con- 
tributory negligence. Under almost all circumstances, the question of 
whether a statute has application to bicyclists will be decided by the 
court as a matter of law. 


COMMENT 
RCW 46.61.755(1). The statute provides: 


Every person riding a bicycle upon a roadway shall be granted all 
of the rights and shall be subject to all of the duties applicable to 
the driver of a vehicle by this chapter, except as to special regula- 
tions in RCW 46.61.750 through 46.61.780 and except as to those 
provisions of this chapter which by their nature can have no 
application. 


Bicyclists on a roadway are subject to the general traffic laws as 
well as to additional requirements that are set out in RCW 46.61.750 
to.780. Absent a statutory exclusion, RCW 46.61.750 to.780 apply 
“whenever a bicycle is operated upon any highway or upon any bicycle 
path.” RCW 46.61.750(2). In Pudmaroff v. Allen, 138 Wn.2d 55, 63, 977 
P.2d 574 (1999), the court raised, but did not decide, the question of 
whether the phrase “bicycle path” as used in RCW 46.61.750(2) refers to 
bicycle lanes on a roadway or to a bicycle path that is separated from 
roadways or to multi-use trails. 


A minor operating a bicycle is subject to the general traffic 
regulations. However, a motorist “must exercise a higher degree of care 
for the safety of a minor using the highway, when the motorist observes 
the minor in a position of peril.” Johnson v. Northern Pac. Ry. Co., 66 
Wn.2d 614, 618, 404 P.2d 444 (1965). 


A bicyclist in a crosswalk is not subject to general traffic rules and 
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is entitled to the protections of a pedestrian. RCW 46.61.755(2); 
Pudmaroff v. Allen, 138 Wn.2d at 60-66; Crawford v. Miller, 18 Wn.App. 
151, 566 P.2d 1264 (1977). 


[Current as of September 2018.] 
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CHAPTER 71 


EMERGENCY AND ROADWORK VEHICLES 


WPI 71.01 Emergency Vehicles—Privileges When Authorized 
WPI 71.02 Authorized Emergency Vehicle—Requirements 
WPI 71.03 Emergency Vehicles—Definition of Emergency Run 
WPI 71.04 Persons or Vehicles at Work on Road 

WPI 71.05 Emergency Vehicles—Right of Way 


WPI 71.06 Emergency Vehicles—Nonprivileged Situations ee a 
Matter of Law 


WPI 71.01 


EMERGENCY VEHICLES—PRIVILEGES WHEN 
AUTHORIZED 


[[Plaintiff’s] [Defendant’s] vehicle was an authorized 
emergency vehicle.] When an authorized emergency vehi- 
cle is [responding to an emergency call] [in the pursuit of 
an actual or suspected violator of the law] [and if an au- 
thorized signal is being sounded] [and if the special lights 
on the vehicle are in operation] [when and to the extent 
reasonably necessary to warn pedestrians and other driv- 
ers of its approach,] the driver of the emergency vehicle is 
privileged: 


(a) To park or stand, irrespective of the provisions of 
the law applicable to motorists generally; 


(b) To proceed past a red or stop signal or stop sign, 
but only after slowing down as may be necessary 
for safe operation; 


(c) To exceed the maximum speed limits so ong as 
life or property is not endangered; 
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(d) To disregard regulations governing direction of 
movement or turning in specified directions. 


These privileges granted to an authorized emergency 
vehicle do not relieve its driver from the duty to drive with 
due regard for the safety of all persons under all of the 
circumstances, including the circumstances of the 
emergency. [Furthermore, these privileges do not protect 
the driver from the consequences of any reckless disre- 
gard of the safety of others.] 


The duty to drive with due regard for the safety of all 
persons means a duty to exercise ordinary care under all 
of the circumstances. 


Except for the privileges enumerated and the condi- 
tions here set forth when those privileges may be exer- 
cised, the driver of an authorized emergency vehicle is 
subject to the laws applicable to other drivers. 


NOTE ON USE 


The first bracketed sentence of this instruction is to be used when 
the court can rule as a matter of law that the vehicle is an authorized 
emergency vehicle and is properly equipped with siren and special lights 
as required by statute. If factual questions preclude a ruling as a mat- 
ter of law on this issue, use WPI 71.02 (Authorized Emergency Vehi- 
cle—Requirements) with this instruction. 


Use WPI 71.06 (Emergency Vehicles—Nonprivileged Situations as 
a Matter of Law) instead of this instruction when the court is able to 
conclude as a matter of law that the vehicle failed to qualify as an 
emergency vehicle. 


Select the bracketed phrase in the first paragraph that describes 
the particular type of emergency run involved in the case. The bracketed 
phrase referring to special lights should be used only when statutorily 
required or otherwise applicable. See Comment to WPI 71.02 (Autho- 
rized Emergency Vehicle—Requirements.) 


Always use WPI 10.01 (Negligence—Adult—Definition) and WPI 
10.02 (Ordinary Care—Adult—Definition) with this instruction. 


COMMENT 


RCW 46.61.035 and RCW 46.37.190. 
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RCW 46.37.380 contains the requirement that the siren shall be 
sounded when reasonably necessary to warn pedestrians and other 
drivers of the approach of the emergency vehicle. 


The language in the instruction requiring the siren to be sounded 
“to the extent” reasonably necessary to warn other drivers of the ap- 
proach of the emergency vehicle does not come from the statute. It is 
based on the holding in Hall v. King County Fire Dist., 67 Wn.2d 446, 
408 P.2d 14 (1965). The court held that the question of whether an 
audible signal was given for a sufficient length of time prior to entering 
the intersection to afford the other driver a reasonable opportunity to 
yield the right of way is one of fact for the jury. Although Hall was 
decided based on an earlier version of RCW 46.61.210, this rationale 
would appear to be equally applicable under the current version of the 
statute. 


Whether the vehicle is an authorized emergency vehicle and 
whether it is properly equipped with a siren and the special lights 
required by the statute for the particular vehicle usually will be a mat- 
ter of law to be decided by the court. See Comment to WPI 71.02 (Au- 
thorized Emergency Vehicle—Requirements). 


The general term “special lights” is used in the instruction because 
normally the jury will not be concerned with the type of lights required. 
The only jury issue will be whether the lights were in operation. 


RCW 46.61.035(4) requires emergency responders making a high 
speed chase to act with due regard for the safety of others. The duty ap- 
plies whether or not the police vehicle is directly involved in the 
collision. Mason v. Bitton, 85 Wn.2d 321, 534 P.2d 1360 (1975). 


The third paragraph of this instruction is based on Brown v. 
Spokane County Fire Prot. Dist., 100 Wn.2d 188, 668 P.2d 571 (1983), 
which reaffirms Mason v. Bitton, 85 Wn.2d 321, 534 P.2d 1360 (1975). 
Brown approved an instruction essentially in the language of WPI 71. 
01, including the paragraph stating that the duty to drive with due 
regard for the safety of others is governed by the standard of care set 
forth in the instructions on negligence and ordinary care. Pursuant to 
Brown, neither the privileges granted to an emergency vehicle by RCW 
46.61.035(2) nor the requirement of RCW 46.61.210(1) that the drivers 
of other vehicles yield the right of way relieves the driver of an emer- 
gency vehicle of the duty under RCW 46.61.035(4) to exercise due care 
for the safety of all persons. 


[Current as of September 2018./ 
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WPI 71.02 


AUTHORIZED EMERGENCY VEHICLE— 
REQUIREMENTS. 


“Authorized emergency vehicle” means any vehicle of 
any fire department, police department, sheriff's office, 
coroner, prosecuting attorney, Washington State Patrol, 
ambulance service, public or private, or any other vehicle 
authorized, in writing, to serve as an emergency vehicle 
by the Washington State Patrol. . 


[An authorized emergency vehicle must be equipped 
with at least one lamp capable of displaying a red light 
visible from a distance of at least 500 feet in normal 
sunlight and a siren capable of giving an audible signal.] 


NOTE ON USE 


Do not use this instruction if the first bracketed sentence of WPI 
71.01 (Emergency Vehicles—Privileges When Authorized) is used. Use 
this instruction only when a question of fact exists as to whether the ve- 
hicle in question is an “authorized emergency vehicle.” The bracketed 
paragraph would normally be used only when the vehicle is not a police, 
fire department, or ambulance vehicle. 


COMMENT 
RCW 46.04.040; RCW 46.37.190. 


Even in the absence of written approval by the State Patrol, a 
motorcycle or vehicle routinely used to escort funeral processions may 
be considered a de facto emergency vehicle, if it is equipped with emer- 
gency equipment that complies with RCW 46.37.190 and that has been 
tested and approved by the State Patrol pursuant to RCW 46.37.194. 
Boyle v. Emerson, 17 Wn.App. 101, 104, 561 P.2d 1110 (1977). 


The statutory requirements for sirens and special lights are set 
forth in RCW 46.37.184, RCW 46.37.1190, RCW 46.37.380, RCW 
46.61.035, and RCW 46.61.210. When there are factual issues concern- 
ing whether the emergency vehicle was properly equipped, this instruc- 
tion may need to be modified to reflect the specific statutory 
requirements. 


[Current as of September 2018.] 
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WPI 71.03 


EMERGENCY VEHICLES—DEFINITION OF 
EMERGENCY RUN 


(WITHDRAWN) 


This instruction has been withdrawn. Due to statutory and case 
law changes, it is no longer applicable. 


[Current as of September 2018.] 
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WPI 71.04 
PERSONS OR VEHICLES AT WORK ON ROAD 
A statute provides that: 
(Quote or paraphrase the nies statute or statutes.) 


This statute does not apply to the [plaintiff] [defendant] 
if [he] [she] was [operating a motor vehicle or other equip- 
ment while] engaged in work within the right-of-way of 
any highway at the time of the occurrence [unless [he] 
[she] was traveling to and from such work]. 


NOTE ON USE 


Use this instruction if there is a jury question whether a violation 
of other statutes is avoided by the exceptions contained in RCW 
46.61.030. Whether RCW 46.61.030 applies may be a matter of law. If 
the statute applies as a matter of law, this instruction is not needed. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


Use bracketed material as applicable. Insert the statute or statutes 
claimed not to apply in the space provided in this instruction. 


The giving of this instruction may be unnecessary if adjustments 
are made to WPI 20.01 (Issues), and the jury is not instructed on the 
applicable statutes. 


COMMENT 
RCW 46.61.030. 


The statute excuses what would otherwise be a violation of law and 
is strictly construed. Groves v. Meyers, 35 Wn.2d 403, 213 P.2d 483 
(1950). Outside of the exempted statutory situations the usual rules of 
negligence apply. James v. Edwards, 68 Wn.2d 194, 412 P.2d 123 (1966). 
The statute does not apply outside of the designated construction site. 
Derheim v. N. Fiorito Co., 80 Wn.2d 161, 492 P.2d 1030 (1972). A police 
officer on foot controlling traffic on the highway is a person engaged in 
work on the highway within the meaning of the statute and is not a pe- 
destrian under RCW 46.61.240(1). Dailey v. Lange, 20 Wn.App. 12, 578 
P.2d 1322 (1978). 
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On highways that are part of the federal interstate highway system, 
the secretary of transportation may adopt standards, rules, and regula- 
tions relating to construction and maintenance, RCW 47.52.0277. 


The statutory duty to warn by signs or flaggers may still exist even 
though the activity being conducted is covered by RCW 46.61.030. See 
RCW 47.36.200. Drivers engaged in construction repair or maintenance 
work are required to obey such signs and flaggers. RCW 47.36.200. 


[Current as of September 2018. 7 
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WPI 71.05 
EMERGENCY VEHICLES—RIGHT OF WAY 


A statute provides that upon the immediate approach 
of an authorized emergency vehicle making use of its si- 
ren [and its special lights], the driver of every other vehi- 
cle shall yield the right of way and shall immediately drive 
to a position parallel to, and as close as possible to, the 
right hand edge or curb of the roadway clear of any 
intersection and shall stop and remain in such position 
until the authorized emergency vehicle has passed. 


NOTE ON USE 


The bracketed phrase on special lights is not to be used for a police 
vehicle. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


If there is a jury question as to whether the other driver was aware 
of the approach of the emergency vehicle or had an excuse or justifica- 
tion for not hearing the siren or seeing the special lights, use the 
bracketed last paragraph of WPI 60.03 (Violation of Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence). In such a case, the bracketed paragraph could be tailored 
specifically to the issue by substituting language such as: “if it was due 
to a failure to hear the siren [which ordinary care could not have 
guarded against].” 


COMMENT 
RCW 46.61,210. 


The statute requires the drivers of all vehicles to yield the right of 
way upon the approach of an emergency vehicle making the proper 
signal, “except when otherwise directed by a police officer.” Long ago, 
the statutory phrase “except when otherwise directed by a police officer” 
was removed from the pattern instruction. If directions by a police of- - 
ficer are claimed as an excuse or justification for a statutory violation, 
an instruction will need to be drafted to fit the specific situation. This 
may involve a definition of who qualifies as a police officer for that 
purpose. 
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Even if the operator of the emergency vehicle was complying with 
applicable statutes concerning sirens, the duty to yield may be excused 
_if the other driver did not hear and, with the exercise of ordinary care, 


reasonably could not have heard the siren. Grabos v, Loudin, 60 Wn.2d 
634, 374 P.2d 673 (1962). 


The driver of an emergency vehicle has the right to assume that 
other drivers will yield the right of way as required by law until it is 
otherwise apparent. However, at no point, including circumstances in 
which another driver fails to yield the right of way, is the driver of an 
emergency vehicle relieved of the duty to drive with due regard for the 
safety of all persons. Brown v. Spokane County Fire Prot. Dist., 100 
Wn.2d 188, 668 P.2d 571 (1983). 


[Current as of September 2018.] 
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WPI 71.06 


EMERGENCY VEHICLES—NONPRIVILEGED 
SITUATIONS AS A MATTER OF LAW 


At the time of this occurrence, [plaintiff's] [defen- 
dant’s] vehicle did not qualify to be operated as an emer- 
gency vehicle. Accordingly, the driver of the vehicle was 
governed by the same rules and standards as apply to the 
operators of motor vehicles generally. 


NOTE ON USE 
Use bracketed material as applicable. 


This instruction should be used in those instances in which an 
emergency type of vehicle is involved, but the court decides as a matter 
of law that it failed to qualify as such. 


COMMENT 


See cases discussed in the Comment to WPI 71.01 (Emergency 
Vehicles—Privileges When Authorized). 


[Current as of September 2018.] 
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CHAPTER 72 


GUEST-PASSENGER—JOINT VENTURE— 


WPI 72.01 
WPI 72.02 
WPI 72.03 
WPI 72.04 
WPI 72.05 


FAMILY CAR 


Definition of Guest in a Motor Vehicle 

Duty of Driver to Guest 

Negligence of Driver Not Attributable to Passenger 
Joint Venture 

Family Car Doctrine 


WPI 72.01 


DEFINITION OF GUEST IN A MOTOR VEHICLE 


(No instruction should be given.) 


COMMENT 


The duty of care owed to a guest in a motor vehicle is ordinary care. 
Therefore an instruction defining the word “guest” is inappropriate 
because this duty of care is the same as that owed to other persons. See 
Roberts v. Johnson, 91 Wn.2d 182, 588 P.2d 201 (1978); Lauritzen v. 
Lauritzen, 74 Wn.App. 432, 442 n. 5, 874 P.2d 861 (1994), 


[Current as of September 2018.] 
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WPI 72.02 | 
DUTY OF DRIVER TO GUEST 


(No special instruction should be given.) 

COMMENT 
The duty of a driver toa guest in the car is one of ordinary care. 
Use WPI 10.01 (Negligence—Adult—Definition) and WPI 10.02 
(Ordinary Care—Adult—Definition). A special instruction is not 
appropriate. Roberts v. Johnson, 91 Wn.2d 182, 588 P.2d 201 (1978); 
Lauritzen v. Lauritzen, 74 Wn.App. 432, 442 n.5, 874 P.2d 861 (1994). 


[Current as of September 2018.] 


564 


GhSD BAABENGHE—FOINT VENTURE WPI 72.03 
WPI 72.03 


NEGLIGENCE OF DRIVER NOT ATTRIBUTABLE TO 
PASSENGER 


Any negligence on the part of the driver of the vehicle 
in which the passenger was riding cannot be attributed to 
the passenger. © 


NOTE ON USE 


This instruction is to be used only when the plaintiff is a passenger - 
and the defendant is someone other than the driver of the car. 


This instruction should not be used if it is claimed that the plaintiff 
and the driver were engaged in a joint venture or that the driver was 
the agent of plaintiff passenger for any other reason. If it is claimed 
that the plaintiff and the driver were in a joint venture, use WPI 72.04 
(Joint Venture). If agency is claimed on some other basis, use the ap- 
propriate instructions from WPI Chapter 50 (Agency and Partnership— 
Torts). | 


If there is a claim that a plaintiff, as a passenger, was negligent 
through some conduct of his or her own, that phase of the case should 
be covered by appropriate instructions relating to the plaintiffs own 
negligence and this instruction should still be given. 


COMMENT 


A driver’s negligence will not be imputed to a passenger unless 
there is an agency relationship between them or they are engaged in a 
joint venture. See Prosser and Keeton on Torts, § 74, 530 (5th ed.); Re- 
statement (Second) of Torts, § 495 cmt. c (1965), cited with approval in 
Amrine v. Murray, 28 Wn.App. 650, 658, 626 P.2d 24 (1981). 


Although a driver’s negligence may not be imputed to a passenger, 
the contributory negligence of the passenger may still be an issue. In 
Amrine v. Murray, 28 Wn.App. 650, 657-58, 626 P.2d 24 (1981), the 
court discussed the circumstances under which a passenger or Sheen in 
a vehicle commits acts of contributory negligence. 


Specific statutes may limit the application of contributory negligence 
principles when the driver of the vehicle is intoxicated. See RCW 
5.40.060 and the Comment to WPI 12.01.01 (Driver’s Intoxication— 
Plaintiff Passenger’s Knowledge). 
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WPI 72.04 
~ JOINT VENTURE 


The [plaintiff] [defendant] is responsible for any 
negligence of the driver of the car in which [he] [she] was 
riding if you find that the [plaintiff] [defendant] and the 
driver were engaged in carrying out a common purpose, 
with a community of interest, in a joint enterprise of a 
business or other nonsocial nature entered into for mate- 
rial gain or profit, and that the driving was connected with 
that common purpose. 


If you find that they were not so engaged, then any 
negligence that you may find on the part of the driver can- 
not be charged to the [plaintiff] [defendant]. 


_NOTE ON USE 
Use bracketed material as applicable. 


This instruction relates to a plaintiff or a defendant who is a pas- 
senger, when the adverse party to the suit is someone other than the 
driver of the car, and the claim is that the passenger is charged with 
the negligence. of the driver of the car. If the driver is also a plaintiff or 
a defendant on the same side of the suit as the passenger, this instruc- 
tion will have to be tailored to refer only to the plaintiff or defendant 
who is a passenger and not to the driver. This is best accomplished by 
referring to the respective plaintiffs or defendants by their names. 


This instruction is not to be used in a suit between a passenger and 
the driver of the car. 


Do not use this instruction in transportation for hire cases. 
COMMENT 


The basis of imputing negligence in a joint venture situation is 
agency. It is rare that there is an actual agreement giving a right of 
control as a matter of fact. Rather, the right of control is implied as a 
matter of law from the common purpose of the parties. That common 
purpose must relate to an undertaking of a business or nonsocial nature 
and must be found in something other than the transportation itself. 
Poutre v. Saunders, 19 Wn.2d 561, 143 P.2d 554 (1943). 
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Poutre also holds that such a joint venture can exist by virtue of an 
actual agreement to the effect that each shall have the right of control 
regardless of who is in actual control of the vehicle. The factual situa- 
tion in which it is claimed that there is such an express agreement as to 
the right of control is so uncommon that no pattern instruction is 
proposed to cover it, 


Joint ownership or joint possession of a vehicle may give rise to 
vicarious liability even though there is no joint venture. Combes v. 
Snow, 56 Wn.2d 122, 351 P.2d 419 (1960). 


[Current as of September 2018.] 


567 


WPI 7 2.05 NEGLIGENCE—PROXIMATE CAUSE 
| WPI 72.05 | ; 
FAMILY CAR DOCTRINE 


A person who [owns] [maintains] [provides] a motor 
vehicle for the use of a member of his or her family is 
responsible for the acts of that individual in the operation 
of that motor vehicle. 


NOTE ON USE 


This instruction is designed for motor vehicles. It can be adapted 
for use in cases involving other vehicles or instrumentalities if it is 
determined that the same principles apply. 


This instruction is to be used when the driver is a member of the 
family. If the driver is not a member of the family and liability is 
claimed on an agency basis, the appropriate agency instructions should 
be used from WPI Chapter 50 (Agency and Partnership—Torts). 


For a caution about the instruction’s bracketed word “maintains,” 
see the Comment. 


COMMENT 


In general. The family car doctrine has been recognized in a long 
line of cases commencing with Birch v. Abercrombie, 74 Wash. 486, 133 
P. 1020 (1913), modified 135 P 821 (1913). Liability under the doctrine 
is incurred (1) when the vehicle is owned, provided, or maintained by a 
parent, (2) for the general use, pleasure, and convenience of family 
members, (3) and at the time of the accident the vehicle is being driven 
by a member of the family for whom the vehicle is maintained, (4) with 
the express or implied consent of the parent. Watson v. Emard, 165 
Wn.App. 691, 267 P.38d 1048 (2011); Cameron v. Downs, 32 Wn.App. 
875, 650 P.2d 260 (1982). 


Agency principles. The family car doctrine is based on the theory 
of agency, and agency principles are often applied in resolving issues 
arising under the doctrine. Thus, a family member will be treated as an 
agent of a parent as long as the vehicle was being used in furtherance 
of a family purpose for which it is maintained. Schnebly v. Bryson, 158 
Wash, 250, 290 P. 849 (1930). Similarly, deviations from the scope of 
consent or use of the vehicle in a forbidden manner at the time of the 
accident are treated in the same fashion as a servant’s deviation from 
the scope of employment under respondeat superior. See King v. Cann, 
184 Wash. 554, 52 P.2d 900 (1935); Grange Ins. Ass’n v. Ochoa, 39 
Wn.App. 90, 691 P.2d 248 (1984). 
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Liability under the doctrine may be incurred for damages caused by 
a third person to whom a family member has entrusted the vehicle, if 
the entrustment was within the family member’s scope of agency. 
Cameron v. Downs, 32 Wn.App. 875, 650 P.2d 260 (1982). There may 
also be related situations of actual agency that reach the same practical 
result. For example, an outsider to the family may be an actual agent if 
that person drives the family vehicle on an errand for a member of the 
family. See Davis v. Browne, 20 Wn.2d 219, 147 P.2d 263 (1944); Warren 
v. Norguard, 103 Wash. 284, 174 P. 7 (1918). In such a case, instruc- 
tions on the theory of agency may be appropriate. See WPI Chapter 50 
(Agency and Partnership—Torts). 


Ownership not required. Actual ownership of the vehicle is not 
essential for the doctrine to apply. A showing that the vehicle was 
provided or maintained by a parent for family use will suffice to invoke 
the doctrine. Jerdal v. Sinclair, 54 Wn.2d 565, 342 P.2d 585 (1959), 
However, mere paper title showing ownership of the vehicle is not 
enough to make the doctrine applicable if it is shown that the driver 
was the real owner of the vehicle and had exclusive control and use of 
it. Foran v. Kallio, 56 Wn.2d 769, 355 P.2d 544 (1960) (vehicle purchased 
with and maintained by the earnings of a partially emancipated youth 
was not a family vehicle for purposes of the family car doctrine); Mylnar 
v. Hall, 55 Wn.2d 739, 350 P.2d 440 (1960). 


The test for ownership of the vehicle was established in Jerdal v. 
Sinclair, 54 Wn.2d 565, 569, 342 P.2d 585 (1959): 


(a) Who paid for the car. 

(b) Who had the right to control the use of the car. 

(c) The intent of the parties who bought and sold the car. 
(d 


— 


The intent of the parents and the child as to who, between 
them, was the owner of the car. 


a 


(e) To whom did the seller make delivery of the car. 


(f) Who exercised property rights in the car from the date of 
its purchase to the date of the accident. 


(g) Any other evidence which has been presented which bears 
on who is the owner in fact. 


See also Coffman v. McFadden, 68 Wn.2d 954, 958, 416 P.2d 99 (1966). 


“Maintains.” As indicated above, the doctrine applies when a 
person “maintains a motor vehicle” for a family member’s use. The 
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cases make clear that the word “maintains” is being used in the legal 
sense to mean something similar to “provides.” Jurors, however, could 
mistakenly understand “maintains a motor vehicle” to mean changes 
the oil or otherwise keeps the vehicle in good repair. Potential confusion 
can be eliminated by using “owns” or “provides,” as applicable, instead 
of “maintains.” 


Bicycles. The Washington Supreme Court declined to extend the 
doctrine to bicycles. Pflugmacher v. Thomas, 34 Wn.2d 687, 209 P.2d 
443 (1949). 


[Current as of September 2018. ] 
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CHAPTER 73 


MOTOR VEHICLES—RAILROAD 
CROSSINGS 


(No instructions are set forth.) 


The WPI Committee has withdrawn the instructions that formerly 
appeared in this chapter because the Federal Railroad Safety Act 
preempts state statutes in some circumstances. See 49 U.S.C. 
§ 20106; Norfolk Southern Railroad Co. v. Shanklin, 529 U.S. 344, 
120 S.Ct. 1467, 146 L.Ed.2d 374 (2000); CSX Transportation Inc. v. 
Easterwood, 507 U.S. 658, 664, 113 S.Ct. 1732, 123 L.Ed. 2d 387 
(1993). The federal circuits are not uniform on the issue of 
preemption. See extensive discussion at Lee v. Burlington Northern 
Santa Fe Railway Co., 245 F.3d 1102 (9th Cir. 2001). 


Practitioners may find state statutes addressing the operation of 
railroads at RCW 46.61.3840, RCW 46.61.345, RCW Chapter 81.48, 
RCW Chapter 81.53, and RCW 35.22.280(9). Administrative regula- 
tions concerning the operations of railroad crossings are contained 
in WAC Chapter 480-60 and WAC Chapter 480-62. 


General principles of negligence apply in railroad crossing cases 
unless the injured party is an employee of the railroad. A railroad 
employee is protected by the Federal Employers’ Liability Act, 45 
U.S.C. §§ 51-60, which preempts state law. Seeberger v. Burlington 
Northern R., 138 Wn.2d 815, 982 P.2d 1149 (1999) (thorough 
discussion of the lesser standard of negligence required to take a 
FELA case to jury). But see Noice v. BNSF Railway, 383 P.3d 761 
(N.M. 2016), cert. denied 137 S.Ct. 1071 (2017); Fair v. BNSF 
Railway (2015) 238 Cal.App.4th 269, 189 Cal.Rptr.3d 150, review 
denied (2015), cert. denied 136 S.Ct. 1378 (2016). 


[Current as of September 2018.] 
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PART IX 


PARTICULARIZED STANDARDS OF 
CONDUCT 


CHAPTER 100 COMMON CARRIERS 
CHAPTER 105 HEALTH CARE 
CHAPTER 107 LEGAL MALPRACTICE 
CHAPTER 110 PRODUCT LIABILITY 


CHAPTER 100 


COMMON CARRIERS. 


WPI 100.01 Common Carrier—Duty to Passengers 
WPI 100.02 Common Carrier—Definition 


WPI 100.03 Common Carrier—Duty to Protect Passengers From 
Misconduct of Others 


WPI 100.04 Common Carrier—Duty to Protect Passengers From 
Assault or Intentional Harm by Employees 


WPI 100.05 to 100.06 [Reserved] 
WPI 100.07 Conduct of Passengers—Right of Carrier to Eject 


WPI 100.08 Common Carrier—Duty to Disabled, Infirm, or 
Intoxicated Passenger or to a Child 


WPI 100.09 | Passenger—Definition—When Status Begins and 
Terminates 


WPI 100.10 to 100.11 [Reserved] 


WPI 100.12. Common Carriers—Duty to Protect Invitees From 
Assault 


WPI 100.18. [Reserved] 
WPI 100.14 Facilities for Prospective Passengers 
WPI 100.15 Place to Board and Alight—Passengers 
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WPI 100.01 
COMMON CARRIER—DUTY TO PASSENGERS 


[At the time of the occurrence in question, the (insert 
name of party) WaS a Common Carrier.] 


‘A common carrier has a duty to its passengers to 
exercise the highest degree of care consistent with the 
practical operation of its type of transportation and its 
business as a common carrier. Any failure of a common 
carrier to exercise such care is negligence. 


[However, a common carrier is not a guarantor of the 
safety of its passengers. ] 


NOTE ON USE 


Use the first bracketed paragraph only if there is no disputed 
factual issue as to whether the defendant is a common carrier. If there 
is a factual issue whether the defendant comes within the legal defini- 
tion of common carrier, the jury must be given an instruction defining 
common carrier. See Comment to WPI 100.02 (Common Carrier— 
Definition). 


Use this instruction whether the allegations of negligence relate to 
the operation of the vehicle or its construction or maintenance. Use this 
instruction whether the carrier-passenger relationship has been 
established or is an issue for the jury. 


Do not use the bracketed last paragraph unless the circumstances 
of the particular case call for a negative warning to the jury. 


Do not use WPI 10.01 (Negligence—Adult—Definition) with this 
instruction unless the case involves multiple defendants, some of whom 
are not common carriers, or unless there is a factual issue as to the 
defendant’s status as a common carrier. If WPI 10.01 (Negligence— 
Adult—Definition) is given, care must be taken to insure that the jury 
understands which standard of care the jury should apply to each 
defendant. 


Use WPI 100.09 (Passenger—Definition—When Status Begins and 
Terminates) if the carrier-passenger relationship is an issue for the 
jury. 


Use WPI 100.04 (Common Carrier—Duty to Protect Passengers 
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from Assault or Intentional Harm by Employees) for intentional torts 
by employees of the carrier. | 


COMMENT 


The duty of a common carrier to safeguard passengers from injury 
requires the carrier to exercise the highest degree of care consistent 
with the practical operation of its business or its type of transportation. 
See, e.g., Price v. Kitsap Transit, 125 Wn.2d 456, 465, 886 P.2d 556 
(1994); Parrilla v. King County, 138 Wn.App. 427, 442, 157 P.3d 879 
(2007) (“a common carrier of passengers owes the highest degree of care 
to protect its passengers from harm”). 


A common carrier is not an insurer of its passengers’ safety. Walker 
v. King County Metro, 126 Wn.App. 904, 908, 109 P.3d 836 (2005); 
Tortes v. King County, 119 Wn.App. 1, 7-8, 84 P.38d 252 (2003). The 
mere fact that there was an accident or injury to a passenger is not suf- 
ficient to raise a presumption that the carrier was negligent. Kaiser v. 
Suburban Transp. System, 65 Wn.2d 461, 398 P.2d 14, 401 P.2d 350 
(1965), opinion amended 65 Wn. 2d 461, 401 P.2d 350; Tortes v. King 
County, 119 Wn.App. at 7-8. “A carrier is not liable for injuries result- 
ing from ordinary jolts and jerks, necessarily incident to the mode of 
transportation, which are not the result of negligence.” Gentry v. 
Greyhound Corp., 46 Wn.2d 631, 633, 283 P.2d 979 (1955); Walker v. 
King County Metro, 126 Wn.App. at 908. 


A carrier’s “highest degree of care” is owed only to its passengers, 
not to third parties, such as other motorists. Parrilla v. King County, 
138 Wn.App. 427, 442, 157 P.3d 879 (2007). The heightened standard is 
of no avail to a motorist whose car collides with a bus. ‘biped v. King 
County, 188 Wn.App. at 442—43. 


The duty owed by a common carrier to a prospective passenger who 
has not attained passenger status is the duty of ordinary care. Evans v. 
Yakima Valley Transp. Co., 39 Wn.2d 841, 239 P.2d 336 (1952). For a 
discussion of whether a plaintiff qualifies as a passenger, see the Com- 
ment to WPI 100.09 (Passenger—Definition—When Status Begins and 
Terminates). 


Elevators and escalator owners and operators are common carriers 
in Washington. Dabroe v. Rhodes Co., 64 Wn.2d 431, 392 P.2d 317 
(1992); Pruneda v. Otis Elevator Co., 65 Wn.App. 481, 828 P.2d 642 
(1992); See WPI 100.02 (Common Carrier—Definition). In cases involv- 
ing elevators and escalators operated for public use, the court may wish 
to modify the instruction to identify the type or nature of the defendant’s 
common carrier activities. This may be done by modifying the second 
sentence of the instruction to read: “. . . consistent with the practical 
operation of its elevators and its business as a common carrier by 
elevator.” 
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In Yurkovich v. Rose, 68 Wn.App. 643, 847 P.2d 925 (1993), the 
court held that there was no need for the trial court to instruct the jury 
that a common carrier is not a guarantor of the plaintiff's safety under 
the facts of the case. The court found that the instructions as a whole 
adequately conveyed the same message and permitted the defendants 
to argue their theory of the case. 


It is reversible error tort give WPI 10.01 (Negligence—Adult—Defini- 
tion) without explaining the application of each “duty of care” instruc- 
tion to the jury. Coyle v. Municipality of Metropolitan Seattle, 32 
Wn.App. 741, 649 P.2d 652:(1982). This holding would also seem to ap- 
ply if there are multiple defendants, all of whom are not conceded to be 
common carriers. 


In Quynn v. Bellevue Sch. Dist., 195 Wn.App. 627, 383 P.3d 1053 
(2016), the court discussed the applicable duty of care when a school 
district acts as a common carrier to its students. The court stated that 
when a school district acts as a common carrier “it may also owe them 
the duty that arises from the carrier-passenger relationship.” Quynn v. 
Bellevue Sch. Dist., 195 Wn.App. at 634. However, a school district’s 
failure to protect a student from harassment and bullying on a school 
bus does not implicate the high standard of care attached to operation 
of a common carrier because the alleged breach of duty is not connected 
to the operation of the school bus. Instead, the applicable standard of 
care is the duty imposed on school districts to protect their students 
from physical harm caused by third parties as set forth in McLeod v. 
Grant County Sch. Dist. No. 128, 42 Wn.2d 316, 255 P.2d 360 (1953), 
and its progeny: 


For a general discussion of 006 area of the law, see DeWolf & Allen, 
16 Washington Practice, Tort Law & Practice §§ 2:34-2:36 (4th ed.). 


[Current as of September 2018.] 
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WPI 100.02 


COMMON CARRIER—DEFINITION 
(No special instruction is set forth.) 
COMMENT 


Washington has adopted a three-part test to determine whether a 
party is a common carrier: 


(1) The carriage must be part of the business; (2) the carriage must 
be for hire or remuneration; and (3) the carrier must represent to 
the general public that this service is part of the particular busi- 
ness in which he is engaged, and that he is willing to serve the pub- 
lic in that business. 


McDonald v. Irby, 74 Wn.2d 431, 435, 445 P.2d 192 (1968). See also 
RCW 81.04.010(11) (definition of “common carrier” for purposes of 
regulation by the Utilities and Transportation Commission); RCW 
47.60.220 (Washington state ferries). 


In the vast majority of cases, the court will determine whether the 
party in question is a common carrier as a matter of law. See, e.g., 
McDonald v. Irby, 74 Wn.2d at 435; Donato v. United Grain Corp., 18 
Wn.App. 880, 573 P.2d 811 (1977). If a party’s status as a common car- 
rier cannot be determined as a matter of law, an instruction based on 
the three-part test discussed above and tailored to the particular facts 
of the case will need to be given. Due to the fact-specific nature of the 
instruction, and because these issues are usually resolved as a matter 
of law, the WPI Committee has not set forth a pattern instruction on 
this subject. 


Although the owners or operators of elevators or escalators oper- 
ated for public use do not strictly meet the definition of common carrier 
set forth above, they are considered to be common carriers. Dabroe v, 
Rhodes, 64 Wn.2d 431, 392 P.2d 317 (1964) (department store escala- 
tor); Shielee v. Hill, 47 Wn.2d 362, 287 P.2d 479 (1955) (hotel elevator); 
Tinder v. Nordstrom, Inc., 84 Wn.App. 787, 929 P.2d 1209 (1997) 
(department store escalator); Houck v. University of Washington, 60 
Wn.App. 189, 803 P.2d 47 (1991) (public university elevator); Brown v. 
Crescent Stores, 54 Wn.App. 861, 776 P.2d 705 (1989) (store elevator). 
In contrast, companies that simply have contracts to maintain and 
repair elevators are not common carriers. Kimball v. Otis Elevator Co., 
89 Wn.App. 169, 947 P.2d 1275 (1997); Murphy v. Montgomery Elevator 
Co., 65 Wn.App. 112, 828 P.2d 584 (1992); Pruneda v. Otis Elevator Co., 
65 Wn.App. 481, 828 P.2d 642 (1992). 
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WPI 100.03 


COMMON CARRIER—DUTY TO PROTECT 
PASSENGERS FROM MISCONDUCT OF OTHERS 


The duty of a common carrier includes a duty to 
protect its passengers from harm resulting from rae 
misconduct of others, when such conduct is known or 
could reasonably be foreseen and prevented by the 
exercise of the care required of a common carrier. 


NOTE ON USE 


Use WPI 100.01 (Common Carrier—Duty to Passengers) with this 
instruction. 


Use WPI 100.04 (Common Carrier—Duty to Protect Passengers 
From Assault or Intentional Harm By Employees) instead of this 
instruction for cases involving assaults or other intentional harm by the 
common carrier’s employees. 


Use WPI 120.06.03 (Duty to Business Invitee—Protection From 
Criminal Acts) instead of this instruction when the injured person is a 
business invitee rather than a passenger. See also the discussion in the 
Comment to WPI 100.12 (Common Carriers—Duty to Protect Invitees 
‘from Assault). 


COMMENT 


A carrier is bound to exercise the highest degree of care demanded 
by the surrounding circumstances in protecting its passengers from 
misconduct of fellow passengers, when such conduct is known or could 
reasonably be anticipated in the exercise of the highest degree of care. 
Anderson v. Northern Pac. Ry. Co., 88 Wash. 139, 152 P. 1001 (1915); 
Kelly v. Navy Yard Route, 77 Wash. 148, 187 P. 444 (1913). 


A carrier has a duty to protect passengers from another passenger’s 
criminal acts or intentional misconduct, but only to the extent that the 
acts or misconduct are foreseeable. Tortes v. King County, 119 Wn.App. 
1, 6, 7-8, 84 P.3d 252 (2003). 


Although Tortes involved a criminal act committed by another pas- 
senger, the court’s analysis extended the carrier’s duty to protect against 
criminal acts of non-passenger third parties. “Metro has the duty to 
guard against foreseeable third party actions.” Tortes v. King County, 
119 Wn.App. at 8. 
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The extension of this principle is also supported by several cases 
that do not involve common carriers but involve other special relation- 
ships that trigger a duty to protect a person from anotHer’s criminal 
acts. See Niece v, Elmview Group Home, 131 Wn.2d 39; 929 P.2d 420 
(1997); Hutchins v. 1001 Fourth Ave. Associates, 116 Wn.2d 217, 802 
P.2d 1860 (1991); Lauritzen v. Lauritzen, 74 Wn.App. 482, 874 P.2d 861 
(1994); see also the Comment to WPI 120.06.03 (Duty to Business 
Invitee—Protection from Criminal Acts). The instruction is written 
accordingly, 


The common carrier’s heightened duty of protection applies only to 
its passengers, not to third parties. See Parrilla v. King County, 138 
Wn.App. 427, 442, 157 P.3d 879 (2007). 


In Quynn v. Bellevue Sch. Dist., 195 Wn.App. 627, 383 P.3d 1053 
(2016), the court held that a school district’s failure to protect a student 
from harassment and bullying on a school bus does not implicate the 
high standard of care attached to operation of a common carrier because 
the alleged breach of duty is not connected to the operation of the school 
bus. Instead, the applicable standard of care is the duty imposed on 
school districts to protect their students from physical harm caused by 
third parties as set forth in McLeod v. Grant County Sch. Dist. No. 128; 
42 Wn. 2d 316, 255 P.2d 360 eet hel and its progeny. 


[Current as of September 2018. ] 
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GOTO CRETE WPI 100.04 
WPI 100.04 


COMMON CARRIER—DUTY TO PROTECT 
PASSENGERS FROM ASSAULT OR INTENTIONAL 
HARM BY EMPLOYEES 


A common carrier is liable for any injury proximately 
caused to its passengers by any [assault upon] [intentional 
harm to] them by an employee of the carrier [then on duty]. 


NOTE ON USE 


Use this instruction if there is a dispute of fact as to whether there 
was an intentional unlawful act or assault by an employee or whether 
the employee was on duty. If there is no such issue, there will be a 
directed verdict on liability and this instruction is not needed. Do not 
use WPI 100.01 (Common Carrier—Duty to Passengers) for an 
intentional tort. Use bracketed material as applicable. 


COMMENT 


A passenger on a common carrier is entitled to absolute protection 
from assaults by employees, and the carrier cannot plead that an em- 
ployee acted outside the scope of employment. Marks v. Alaska S.S. Co., 
71 Wash, 167, 127 P. 1101 (1912). Accord, Morton v. De Oliveira, 984 
F.2d 289, 290 (9th Cir.1993) (citing Marks and characterizing the rule 
as “well nigh universal”). . 


[Current as of September 2018.] 
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CONDUCT OF PASSENGERS—RIGHT OF CARRIER 
TO EJECT 


Passengers riding on a common carrier must conform 
their conduct to the ordinary and usual standards of pas- 
sengers and to the carrier’s reasonable rules. and 
regulations. 


The failure or refusal of a passenger to comply or to 
conform to such standards, or to such rules and regula- 
tions of which the passenger knew or reasonably should 
have known, gives the carrier [or a person assisting an 
agent of the carrier] the right to use such force as is rea- 
sonably necessary to put the passenger off of the vehicle 
taking into account the passenger’s personal safety [so 
long as the vehicle has first been stopped]. 


[However, if you find that the carrier’s employees were 
not justified in ejecting the plaintiff passenger, or that 
they used more force than was reasonably necessary, then 
the carrier is liable for such of plaintiff's damages as were 
proximately caused by such acts.] 


NOTE ON USE 


Use bracketed material as applicable. Use the bracketed third 
paragraph when there is an issue on the justification of the ejectment or 
the use of excessive force by the carrier’s employee. 


COMMENT 


When the conduct or condition of a passenger makes it probable 
that there will be discomfort or annoyance to other passengers, it is the 
right and duty of a carrier’s employees to remove such passenger. 
Backlund v. Puget Sound Traction, Light & Power Co., 86 Wash. 257, 
150 P. 3 (1915). Cases from other jurisdictions hold that ejection may be 
based on disorderly, obscene, or dangerous conduct or on conduct result- 
ing in discomfort or annoyance of other passengers. See 14 Am.Jur.2d 
Carriers §§ 1039, 1054 (2017); 13 C.J.S. Carriers § 601 (2017). The WPI 
Committee has used the phrase “ordinary and usual standards of pas- 
sengers” to address these circumstances. 
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RCW 9A.16.020(5) provides in part that the use of force by an em- 
ployee or agent of a common carrier is lawful when used to expel a pas- 
senger “who refuses to obey a lawful and reasonable regulation 
prescribed for the conduct of passengers.” Under the statute, the force 
must be reasonable, taking into account the condition of the passenger 
who is being ejected, and the vehicle must be stopped before the pas- 
senger is expelled. “Vehicle,” for purposes of RCW 9A.16.020(5), “means 
a ‘motor vehicle’.as defined in the vehicle and. traffic laws, any aircraft, 
or any vessel equipped for propulsion by mechanical means or by sail.” 
RCW 9A.04.110(29). 


[Current as of September 2018.] 
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COMMON CARRIER—DUTY TO DISABLED, 
INFIRM, OR INTOXICATED PASSENGER OR TO A 
‘ CHILD 


When a Carrier is aware that a passenger is [mentally 
or physically disabled] [frail or infirm] [intoxicated] [a child 
traveling alone] so that the hazards of travel are increased 
as to that passenger, it is the duty of the carrier to provide 
that amount of additional care which is reasonably 
required under the circumstances consistent with the 
practical operation of its type of transportation and its 
business as a common carrier. 


[A carrier has a right to assume sobriety and sanity 
until it has actual knowledge to the contrary.] [The carrier 
has the duty to use ordinary care in discovering physical 
disability or infirmity.] 


NOTE ON USE 


Use bracketed material in the first paragraph as applicable, All or 
any part of the second paragraph contained in brackets should be used 
only when there is an issue as to notice to the carrier. If the last 
bracketed part of the second paragraph is used, a definition of ordinary 
care should also be given. See WPI 10.02 (Ordinary Care—Adult— 
Definition). 


In certain instances this instruction may require modification if a 
child is traveling with a parent or another adult who is supervising the 
child. See the discussion in the Comment below. 


COMMENT 


The instruction has been revised for this edition by replacing the 
word “feeble” with “frail.” The WPI Committee made this change for the 
purpose of clarifying the instruction; no substantive change is intended 
by the Committee. 


The care to be exercised by a carrier in determining the infirmities 
of passengers is ordinary care. Gray v. City of Seattle, 29 Wn.2d 428, 
187 P.2d 310 (1947). Once a carrier accepts or becomes aware of a pas- 
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senger with an infirm condition, the carrier must exercise such special 
care and assistance as is required to safely transport that passenger. 
See Fagerdahl v. North Coast Transp. Co., 178 Wash. 482, 35 P.2d 46 
(1934) (duty commensurate with the apparent condition of the pas- 
senger); Benson v. Tacoma Ry. & Power Co., 51 Wash. 216, 98 P. 605 
(1908) (passenger so intoxicated as to be unable to take care of himself); 
Sullivan v. Seattle Elec. Co., 51 Wash. 71, 97 P. 1109 (1908) (apparent 
feeble health needing assistance). . 


The duty of care ends when the passenger disembarks unless the 
carrier’s employees have actual knowledge of the passenger’s incapacity 
and a particular risk of harm which may result. See e.g. Shelley v. 
United Air Lines, 84 Wn.App. 129, 925 P.2d 991 (1996); see also Com- 
ment to WPI 100.09 (Passenger—Definition—When Status Begins and 
Terminates). 


When a child travels with a parent or another adult who is supervis- 
ing the child, the primary duty of caring for the child is on the parent or 
the child’s supervisor. The carrier has the right to presume that the 
parent or supervisor will take care of the child as required under the 
circumstances. If the carrier’s employees know, or should know, that 
the child is or will be exposed to danger or injuries by acts or negligence 
of the carrier’s employees, the carrier is under the duty to use all rea- 
sonable and practicable care and diligence to avoid the danger and 
avert the injury. Shay v. Parkhurst, 38 Wn.2d 341, 229 P.2d 510 (1951). 


In Houck v. University of Washington, 60 Wn.App. 189, 803 P.2d 
47 (1991), the plaintiff became intoxicated at a dormitory party and 
subsequently fell down an elevator shaft in the dormitory while at- 
tempting to jump from the elevator after students had stalled it be- 
tween floors. The trial court instructed that a common carrier who is 
not otherwise negligent has no duty to protect intoxicated passengers 
from damages caused by their intoxication unless the common carrier 
has actual knowledge of their intoxication and their danger. The Court 
of Appeals held that the instruction was reversible error under the facts 
of the case because it removed the question of negligence from the jury 
and was tantamount to a directed verdict for the defense. The court 
stated that an actual knowledge requirement may be understandable in 
a situation involving attended common carrier facilities, but it cannot 
apply to unattended, self-service facilities. 


For additional discussion, see DeWolf & Allen, 16 Washington 
Practice, Tort Law & Practice § 2.36 (4th ed.). 


[Current as of September 2018.] 
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WPI 100.09 


PASSENGER—DEFINITION—WHEN STATUS 
BEGINS AND TERMINATES 


A person is a passenger if he or she is in the act of 
boarding, entering, riding upon, or alighting from the car- 
rier’s conveyance with the actual or implied consent of 
the carrier. [Also, one is a passenger while upon the car- 
rier’s premises for a reasonable time after having disem- 
barked from the carrier’s conveyance, or for a reasonable 
time before the departure of the carrier's conveyance upon 

which he or she intends to ride as a passenger.] 


NOTE ON USE 


Use this instruction if there is a factual issue whether a person is a 
passenger. See discussion in the Comment below. 


Use bracketed material as applicable. If plaintiffs status as pas- 
senger has terminated, use appropriate instructions from WPI Chapter 
120 (Trespasser—Licensee—Social Guest—Invitee). If such status is in 
issue, use this instruction together with appropriate instructions from 
WPI Chapter 120 (Trespasser—Licensee—Social Guest—Invitee). 


COMMENT 


This instruction was approved in Houck v. University of 
Washington, 60 Wn.App. 189, 803 P.2d 47 (1991). 


The court looks at the following factors in determining whether a 
plaintiff has the status of a “passenger”: 


(1) place (a place under the control of the carrier and provided 
for the use of persons who are about to enter carrier’s 
conveyance); 


(2) time (a reasonable time before the time to enter the convey- 
ance); 


(3) intention (a genuine intention to take passage upon car- 
rier’s conveyance); 


(4) control (a submission to the directions, express or implied, 
of the carrier); and 
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(5) knowledge (a notice to carrier either that the person is 
actually prepared to take passage or that persons awaiting 
passage may reasonably be expected at the time and place). 


Zorotovich v. Washington Toll Bridge Authority, 80 Wn.2d 106, 108-09, 
491 P.2d 1295 (1971). 


A carrier owes a prospective passenger who has not attained pas- 
senger status the duty to exercise ordinary care. A person who is 
transferring between carriers is owed only ordinary care. Evans v. 
Yakima Valley Transp. Co., 39 Wn.2d 841, 239 P.2d 336 (1952); Hart v. 
King County, 104 Wash. 485, 177 P. 344 (1918); Sweek v. Municipality 
of Metropolitan Seattle, 45 Wn.App. 479, 726 P.2d 37 (1986). However, 
a prospective passenger who is at a place that is under the sole control 
of the carrier, such as a train depot or boat dock, may be deemed a 
passenger. In Zorotovich, the court held that a pedestrian in the process 
of purchasing a ferry ticket who is injured while at the ticket booth is a 
passenger for purposes of the common carrier doctrine. Accord, Whitlock 
v. Northern Pac. Ry. Co., 59 Wash. 15, 109 P. 188 (1910). 


In the absence of any danger, defect, or obstruction in the ialaiks of 
alighting, the relation of passenger and carrier terminates when the 
passenger gains a secure and maintainable footing on the street. Peterson 
v. City of Seattle, 51 Wn.2d 187, 316 P.2d 904 (1957); Welsh v. Spokane 
& I.E.R. Co., 91 Wash. 260, 157 P. 679 (1916); Shelley v. United Air 
Lines, 84 Wn. App. 129, 183, 925 P.2d.991 (1996). 


A common carrier’s duty of care may be owed to a disabled or inca- 
pacitated person who has in fact left the carrier. To impose liability for 
injuries sustained by an intoxicated passenger after leaving the carrier, 
the plaintiff must establish that the carrier had both actual knowledge 
of the plaintiff's incapacity and actual knowledge that the plaintiff 
placed himself or herself in a dangerous position. Shelley v. United Air 
Lines, 84 Wn.App. 129, 925 P.2d 991 (1996); Torres v. Salty Sea Days, 
Inc., 36 Wn.App. 668, 676 P.2d 512 (1984). 


A person who remained on a boat for an extended time after arriv- 
ing at the passenger’s destination was held to be no longer a passenger. 
Duval v. Inland Nav. Co., 90 Wash. 149, 155 P. 768 (1916). 


The issues underlying this instruction are also discussed in DeWolf 
& Allen, 16 Washington Practice, Tort Law & Practice § 2:35 (4th ed.). 


[Current as of September 2018.] 


588 


COMMON CARRIERS WPI 100.10 to 100.11 
WPI 100.10 TO 100.11 


[RESERVED] 


589 


WPI 100.1 2 -  NEGLIGENCE—PROXIMATE CAUSE 
WPI 100.12 ; 


COMMON CARRIERS—DUTY TO PROTECT 
INVITEES FROM ASSAULT 


(No instruction is set forth.) 
COMMENT 


The prior instruction addressed a common carrier’s duty to exercise 
ordinary care to protect non-passenger invitees from assaults by third 
parties. The instruction was withdrawn because it is no longer needed. 
A carrier’s duty to protect non-passenger invitees from criminal harm is 
the same as the duty that any business has to protect its invitees from 
criminal harm. Accordingly, the applicable instruction in these circum- 
stances is WPI 120.06.03 (Duty to Business Invitee—Protection from 
Criminal Acts), which applies broadly to all businesses. 


On the other hand, if the injured person was a passenger, the ap- 
plicable instruction is WPI 100.03 (Common Carrier—Duty to Protect 
Passengers From Misconduct of Others). 


[Current as of September 2018. ] 
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WPI 100.14 
FACILITIES FOR PROSPECTIVE PASSENGERS 


(No instruction is set forth.) 
COMMENT 


The former instruction addressed the standard of ordinary care 
that common carriers owe to non-passengers using their facilities. This 
is the same duty of care that businesses generally owe with respect to 
activities or conditions on their premises. Accordingly, for cases involv- 
ing non-passengers on the premises of common carriers, practitioners 
should refer to the general instruction WPI 120.06.01 (Duty of Business 
Proprietor to Customer—<Activities or Condition of Premises). For cases 
involving passengers, practitioners should instead refer to the 
heightened standard of care for common carriers found in WPI 100.01 
(Common Carrier—Duty to Passengers). 


[Current as of September 2018.] 
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PLACE TO BOARD AND ALIGHT—PASSENGERS 


In selecting a place for a passenger to [board] [alight 
from] its [vehicles] [cat in type of vehicle)], @a Common Carrier 
owes to its passengers the duty to exercise the highest 
degree of care consistent with the type of transportation 
used and the practical operation of its business as a com- 
mon carrier. 


NOTE ON USE 


Use bracketed material as applicable. Fill in the blank with the 
words “train” or “bus,” etc., when that would be helpful. 


COMMENT 


A common carrier must use the highest degree of care to select a 
safe place to stop its vehicles, whether the usual stopping place or not, 
if it is one at which a passenger is expressly or impliedly invited to 
alight. Benjamin v. City of Seattle, 74 Wn.2d 832, 447 P.2d 172 (1968). 
See also Yurkovich v. Rose, 68 Wn.App. 643, 847 P.2d 925 (1993) (the 
driver of a school bus has a duty to students higher than that of a com- 
mon carrier), 


[Current as of September 2018./ 
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CHAPTER 105 
HEALTH CARE 


Negligence—General Health Care Provider 

Negligence—Health Care Provider—Specialist 

Hospital Responsibility—Agency 

Hospital Responsibility—Corporate Negligence 

Hospital Responsibility—Apparent Agency 

Burden of Proof—Negligence—Health Care Provider 

Informed Consent—Health Care Provider 

Burden of Proof—Informed Consent—Health Care 
Provider 

Theories of Recovery 

No Guarantee—Poor Result 

Exercise of Judgment 

Loss of Chance 

Special Verdict Form—Loss of Chance of [Survival] 
[Better Outcome] | 

Special Verdict Form—Traditional Injury or Loss of 
Chance of [Survival] [Better Outcome] 


WPI 105.01 


NEGLIGENCE—GENERAL HEALTH CARE 


PROVIDER 


A (fill in type of health care provider) OWeS to the patient a duty to 
comply with the standard of care for one of the profession 
or class to which he or she belongs. 


A (type of health care provider) haS a duty to exercise the degree 
of skill, care, and learning expected of a reasonably pru- 
dent (health care provider) in the State of Washington acting in 
the same or similar circumstances at the time of the care 
or treatment in question. 


Failure to exercise such skill, care, and learning con- 
stitutes a breach of the standard of care and is negligence. 
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The degree of care actually practiced by members of 
the medical profession is evidence of what is reasonably 
prudent. However, this evidence alone is not conclusive 
on the issue and should be considered by you along with 
any other evidence bearing on the question. 


NOTE ON USE 


Use this instruction for a claim of negligence involving a health 
care provider such as doctor, surgeon, dentist, chiropractor, psycholo- 
gist, or nurse by filling in the blank with the appropriate word. See 
RCW 4.24.290 and RCW 7.70.020. If there is no dispute as to the health 
care provider being a specialist, fill in the blanks with the health care 
provider’s specialty designation. If the jury must decide whether the 
health care provider held himself or herself out as a specialist or as- 
sumed the care or treatment of a condition ordinarily treated by a 
specialist, use both this instructions and WPI 105.02 (Negligence— 
Health Care Provider—Specialist). 


Do not use this instruction for an incorporated hospital. Use WPI 
105.02.01 (Negligence—Hospital) instead. 


Do not use WPI 10.01 (Negligence—Adult—Definition). The 
ordinary definition of negligence should not be used for the professional 
standard of care applicable in a malpractice case. 


Use WPI 105.03 (Burden of Proof—Negligence—Health Care 
Provider) with this instruction. | 


’ COMMENT 
RCW 4.24.290 and RCW 7.70.040(1). 


Standard of care. RCW 7.70.040(1) provides that the plaintiff in 
an action for professional negligence must show that the defendant 
health care provider “failed to exercise that degree of care, skill, and 
learning expected of a reasonably prudent health care provider at that 
time in the profession or class to which he or she belongs, in the state of 
Washington, acting in the same or similar circumstances,” RCW 
4,24.290 varies from RCW 7.70.040(1). RCW 4.24.290 provides: in part 
that 


[T]he plaintiff in order to prevail shall be required to prove by a 
preponderance of the evidence that the defendant or defendants 
failed to exercise that degree of skill, care, and learning possessed 
at that time by other persons in the same profession, and that as a 
proximate result. of such failure the plaintiff suffered damages. . 


The WPI Committee elected to incorporate the language of RCW 
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7.70.040(1) into this instruction in view of the court’s opinion in Harris 
v. Robert C. Groth, M.D., Inc., P.S., 99 Wn.2d 488, 663 P.2d 113 (1983). 


| In Harris, the court held that the standard of care established 

under RCW 7.70.040 and RCW 4.24.290 is that of a “reasonably prudent 
practitioner” and not that of the “average practitioner.” The court 
reasoned that the statutory phrase “expected of a reasonably prudent 
health care provider” referred to the expectations of society and not 
those of the medical community. The court in Harris summarized its 
holding as follows: 


The standard of care against which a health care provider’s conduct 
is to be measured is that of a reasonably prudent practitioner pos- 
sessing the degree of skill, care and learning possessed by other 
members of the same profession in the state of Washington. The 
degree of care actually practiced by members of the profession is 
only some evidence of what is reasonably prudent—it is not 
dispositive. 


Harris v. Robert C. Groth, M.D., Inc., P.S., 99 Wn.2d at 451. 


In Brown v. Dahl, 41 Wn.App. 565, 705 P.2d 781 (1985), the court 
held that the trial court’s insertion of the terms “average,” “reasonable,” 
and “ordinary” into a standard of care instruction was erroneous because 
these terms allowed the jury to apply a lower standard than the “rea- 
sonable prudence” standard. The Brown court also held that the instruc- 
tions the trial court gave on the standard of care overemphasized the 
defendant’s case and deprived the plaintiff of a fair trial. 


The court in Harris suggested that the instruction on health care 
provider negligence should omit reference to the standard of practice for 
the profession prevailing at the time of the care or treatment in 
question. Harris v. Groth, 99 Wn.2d at 448 n.5. In Miller v. Peterson, 42 
Wn.App. 822, 714 P.2d 695 (1986), however, the court under the facts of 
that. case did not find any prejudicial error resulting from the giving of 
an instruction which included the “standard of practice” language. Con- 
sistent with the court’s suggestion in footnote 5 in Harris, the WPI 
Committee has included no reference to “standard of practice” in the 
instruction. 


The WPI Committee has, however, included a reference to the “stan- 
dard of care.” In practice the term “standard of care” is frequently used 
by lawyers, judges, and expert witnesses during a medical negligence 
jury trial and is referred to in many appellate decisions as well. See, 
e.g., Van Hook v. Anderson, 64 Wn.App. 353, 358, 824 P.2d 509 (1992). 
Thus, to comply with actual practice, the WPI Committee has included 
language to convey to the jury that the duty of a health care provider is 
to comply with the “standard of care.” 


The court in Adair v. Weinberg, 79 Wn.App. 197, 205, 901 P.2d 340 
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(1995), cited the last paragraph of this instruction with approval, noting 
that such an instruction could have cured any confusion engendered by 
opposing counsel’s misleading arguments about whether society, or doc- 
tors alone, define the standard of care. The first sentence of the last 
paragraph of the instruction was inserted by the WPI Committee to 
caution the jury not to confuse the standard of care with the prevailing 
standard of practice. See Harris v. Groth, 99 Wn.2d 438, 663 P.2d 113 
(1983), and Watson v. Hockett, 107 Wn.2d 158, 727 P.2d 669 (1986). 


Mode of proof-Expert testimony. The purpose of the second 
sentence of the last paragraph of the instruction is to inform the jury 
that expert testimony is not the exclusive means of determining the 
degree of care owed. Inclusion of this provision in a jury instruction was 
approved in Richards v. Overlake Hosp. Med. Ctr., 59 Wn.App. 266, 
277, 796 P.2d 737 (1990). 


The court in Richards, however, cautioned that “although the stan- 
dard of care is not restricted to what is actually practiced, it must be 
determined by reference to expert testimony as to what is reasonably 
prudent,” Richards v. Overlake Hosp. Med. Ctr., 59 Wn.App. 266, 277, 
796 P.2d 737 (1990). Thus, the Richards court found no error in the 
trial court’s refusal to instruct the jury that “[i]t is society and the 
patients to whom physicians are responsible, not solely their fellow 
practitioners.” Richards v. Overlake Hosp. Med. Ctr., 59 Wn.App. at 
277. The Richards court explained that such an instruction was not cor- 
rect, as “the law does not permit a jury to base a standard of care on 
what it believes to be a prudent expectation of society or patients.” 
Richards v. Overlake Hosp. Med. Ctr., 59 Wn.App. at 277. See also 
Adair v. Weinberg, 79 Wn.App. 197, 202-04, 901 P.2d 340 (1995) (refer- 
ence to the phrase “expected by society” in a jury instruction on, or 
argument about, the standard of care in a medical negligence case is 
improper). 


Absent exceptional circumstances, expert testimony is necessary to 
establish the standard of care, and to prove whether a particular 
practice is reasonably prudent under the applicable standard of care. 
E.g., McLaughlin v. Cooke, 112 Wn.2d 829, 836, 774 P.2d 1171 (1989). 
As a general rule, expert testimony on the issue of proximate cause is 
also necessary in medical negligence cases and must be based upon a 
reasonable degree of medical certainty. McLaughlin v. Cooke, 112 Wn.2d 
829, 836, 774 P.2d 1171 (1989). The requisite expert testimony on stan- 
dard of care and causation may be provided by nonphysicians if they 
are found qualified by the trial court. Harris v. Groth, 99 Wn.2d 438, 
663 ays a (1983); Douglas v. Bussabarger, 73 Wn.2d 476, 438 P.2d 
829 (1968). : 


The requisite expert testimony on standard of care may also be 
provided by an expert from a different school of medicine than the 
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defendant’s school if the methods of treatment in the two schools are 
the same or the testimony of the witness is based on knowledge of the 
defendant’s own school. Leaverton v. Cascade Surgical Partners, PLLC, 
160 Wn.App. 512, 519, 248 P.3d 136 (2011). It is the scope of the expert’s 
knowledge, not the expert’s professional specialty that governs the 
threshold question of admissibility of expert medical testimony in medi- 
cal negligence cases. Leaverton v. Cascade Surgical Partners, PLLC, 
160 Wn.App. at 518. 


For additional cases discussing the competency and qualifications 
of an expert to testify on standard of care or causation in medical 
negligence cases, see, e.g., McKee v. American Home Products, Corp., 
113 Wn.2d 701, 782 P.2d 1045 (1989); Young v. Key Pharmaceuticals, 
Inc., 112 Wn.2d 216, 770 P.2d 182 (1989); White v. Kent Med. Ctr., Inc., 
P.S., 61 Wn.App. 163, 810 P.2d 4 (1991). 


When the evidence establishes that there is a national standard of 
care, an out-of-state practitioner may testify to its application in a 
Washington case. Elber v. Larson, 142 Wn.App. 243, 173 P.3d 990 
(2007). 7 


The requirement that there be expert testimony to establish the 
standard of care in a particular situation is a guideline for the court as 
to whether the plaintiff has established a case for consideration by a 
jury. Ordinarily, the jury need not be instructed as to the existence of 
the evidentiary requirement. The court in Housel v. James, 141 Wn.App. 
748, 758-60, 172 P.3d 712 (2007), however, held that the giving of such 
an instruction was not error in a case in which trial events caused the 
court to fear the jury might “go off on a tangent” and “ ‘make their own’ 
standard of care.” 


One exception to the general rule requiring expert testimony in 
medical malpractice cases is when a physician inadvertently leaves a 
foreign object or substance in the patient. The court in Bauer v. White, 
95 Wn.App. 663, 976 P.2d 664 (1999), held as a matter of law that it is 
not reasonably prudent for a physician to unintentionally leave a foreign 
substance in a surgical patient and, therefore, the plaintiff in such a 
case does not need expert testimony to establish the physician’s 
negligence. 


Whether the standard of care was breached is a separate question 
from whether that breach proximately caused the plaintiffs damages. 
The question of proximate cause may still go to the jury even though 
negligence has been established as a matter of law. See Keogan v. Holy 
Family Hospital, 95 Wn.2d 306, 622 P.2d 1246 (1980); Byerly v. Madsen, 
41 Wn.App. 495, 704 P.2d 1236 (1985). 


In Ketchum v. Overlake Hosp. Med. Ctr., 60 Wn.App. 406, 804 P.2d 
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1283 (1991), the court held that it was reversible error to give an 
instruction stating that “the testimony of other health care providers 
that they would have followed a different course of treatment, or dis- 
agreement between health care providers as to what the treatment 
should have been, is not enough to establish negligence.” The court 
found that although the general principle of law underlying the instruc- 
tion may be appropriate in analyzing a prima facie case of negligence, 
the instruction was incomplete and misleading once the issue of 
negligence was submitted to the jury and came close to commenting on 
the evidence. 


The first paragraph of this instruction assumes that it is a patient 
who is claiming injury as a result of a health care provider’s failure to 
follow the applicable standard of care. In the typical case, defining the 
duty as “owe[d] to the patient” is seen as accurate and helpful. In Eelbode 
v. Chec Medical Centers, Inc., 97 Wn.App. 462, 984 P.2d 486 (1999), 
however, the court held that a physician-patient relationship is not 
always required to establish liability for a breach of the standard of 
care. Thus, in the case of a cognizable claim by a non-patient, it may be 
necessary to modify the first paragraph to delete the reference to “the 
patient.” 


- Consumer Protection Act. In Quimby v. Fine, 45:Wn.App. 175, 


724 P.2d 403 (1986), the court held that the Consumer Protection Act 
does not apply to medical negligence actions. 


[Current as of September 2018./ 
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WPI 105.02 


NEGLIGENCE—HEALTH CARE PROVIDER— 
SPECIALIST 


A health care professional owes to the patient a duty 
to comply with the standard of care for one of the profes- 
sion or class to which he or she belongs. 


A (fill in type of health care provider) WHO [holds himself or herself 
out as a specialist in (fill in type of specialist)] [assumes the care 
or treatment of a condition that is ordinarily treated by a 
(fill in type of specialist)] has a duty to exercise the degree of skill, 
care, and learning expected of a reasonably prudent (41 in 
type of specialist) In the State of Washington acting in the same 
or similar circumstances at the time of the care or treat- 
ment in question. Failure to exercise such skill, care, and 
learning constitutes a breach of the standard of care and 
is negligence. 





The degree of care actually practiced by members of 
the medical profession is evidence of what is reasonably 
prudent. However, this evidence alone is not conclusive 
on the issue and should be considered by you along with 
any other evidence bearing on the question. 


NOTE ON USE 


Use this instruction together with WPI 105.01 (Negligence—Gen- 
eral Health Care Provider) if the jury must decide whether a particular 
health care provider, such as a physician, surgeon, dentist, chiropractor, 
_ or other health care professional is a specialist, claimed to be a special- 
ist, or provided care or treatment within the exclusive province of a 
specialist. If there is no dispute whether the practitioner is a specialist, 
use WPI 105.01 (Negligence—General Health Care Provider). 


Use bracketed material as applicable. If more than one specialty is 
involved, fill in the blanks and use bracketed material to designate the 
appropriate specialty or specialties or use separate instructions for each 
specialty. 


Do not use WPI 10.01 (Negligence—Adult—Definition). The 
ordinary definition of negligence should not be used in a malpractice 
case. 
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Use WPI 105.03 (Burden of Proof—Negligence—Health Care 
Provider) with this instruction. 


COMMENT 


A specialist is held to the standard of care possessed by other 
members of that specialty. It is error not to give an instruction that so 
indicates. Dinner v. Thorp, 54 Wn.2d 90, 338 P.2d 137 (1959); Atkins v. 
Clein, 3 Wn.2d 168, 100 P.2d 1 (1940). 


See the Comment to WPI 105.01 (Negligence—General Health Care 
Provider). 


The standard of care required of professional practitioners must be 
established by the testimony of experts who practice in the same field. 
See McKee v. American Home Products, Corp., 113 Wn.2d 701, 782 
P.2d 1045 (1989) (the standard of care of a pharmacist practicing in 
Washington was not established by an affidavit of an Arizona physi- 
cian); Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 770 P.2d 182 
(1989) (pharmacist not competent to testify on the physician’s standard 
of care for treatment using medication). 


In Richards v. Overlake Hosp. Med. Ctr., 59 Wn.App. 266, 796 P.2d 
737 (1990), the court stated that an instruction stating that a family 
practitioner who holds himself out “as qualified to provide pediatric care 
. . . has a duty to possess and exercise the degree of skill, care and 
learning of a reasonably prudent family practitioner in the State of 
Washington” was a “flat” misstatement of the law and error, though 
harmless under the facts of the case. The court said that the instruction 
deprived the jury of the determination whether the doctor should be 
held to the standard of care of a reasonably prudent family physician or 
to the standard of a reasonably prudent pediatrician, because the 
instruction as given assumed that regardless of the conclusion of the 
jury, the doctor was to be judged by the standard of care of a family 
practitioner. 


The witness need not have the same precise practice as the 
defendant “so long as the criterion by which the witness measures 
defendant’s treatment is that of defendant’s own school of medicine.” 
White v. Kent Medical Center, Inc., P.S., 61 Wn.App. 163, 173, 810 P.2d 
4 (1991). Expert testimony on standard of care may be provided by an 
expert from a different school of medicine than the defendant’s school if 
the methods of treatment in the two schools are the same or the 
testimony of the witness is based on knowledge of the defendant’s own 
school. Leaverton v. Cascade Surgical Partners, PLLC, 160 Wn.App. 
512, 519, 248 P.3d 136 (2011). It is the scope of the expert’s knowledge, 
not the expert’s professional specialty that governs the threshold ques- 
tion of admissibility of expert medical testimony in medical negligence 
cases. Leaverton v. Cascade Surgical Partners, PLLC, 160 Wn.App. at 
518. 
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When the evidence establishes that there is a national standard of 
care, an out-of-state practitioner may testify to its application in a 


Washington case. Elber v. Larson, 142 Wn.App. 243, 173 P.3d 990 
(2007). 


[Current as of September 2018.] 
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WPI 105.02.01 — , 
HOSPITAL RESPONSIBILITY—AGENCY 


The defendant (fill in name of hospital) is a corporation [hav- 
ing an independent duty of care to its patients]. A corpora- 
tion can act only through its officers, employees, and 
agents. Any act or omission of an officer, employee, or 
agent is the act or omission of the hospital corporation. 


NOTE ON USE 


Use this instruction when a hospital corporation is a defendant. 
Use bracketed material as applicable. 


Use the bracketed language in the first paragraph only if there is 
an issue of corporate negligence by the hospital, in addition to a claim 
of vicarious liability for negligence of a hospital’s officers, employees, or 
agents. 


When there is an issue as to actual agency, use the appropriate 
instructions from WPI Chapter 50 (Agency and Partnership—Torts). 


When there is an issue of apparent agency, use WPI 105.02.03 
(Negligence-Hospital-Apparent Agency) with this instruction. In addi- 
tion, include “apparent agents” as individuals through whom the 
hospital corporation can act, and “apparent agent” as an individual 
whose act or omission is the act or omission of the hospital corporation 
in this instruction. 


If an issue of corporate negligence exists, also use WPI 105.02.02 
(Hospital Responsibility—Corporate Negligence). 


COMMENT 


RCW 4.24.290 and RCW 7.70.020 include hospitals in the definition 
of health care provider. See the Comment to WPI 105.01 (Negligence— 
General Health Care Provider). 


The bracketed phrase “having an independent duty of care to its 
patients” is included in the first sentence of the instruction in view of 
the many cases stating that a hospital has an independent duty of care 
to its patients. See Pedroza v. Bryant, 101 Wn.2d 226, 677 P.2d 166 
(1984); Osborn v. Public Hospital Dist. I, Grant County, 80 Wn.2d 201, 
492 P.2d 1025 (1972); Pederson v. Dumouchel, 72 Wn.2d 73, 431 P.2d 
973 (1967); and Byerly v. Madsen, 41 Wn.App. 495, 704 P.2d 1236 (1985). 
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In Jaramillo v. Morris, 50 Wn.App. 822, 750 P.2d 1301 (1988), the 
trial court erred in applying the Consumer Protection Act to a hospital’s 
conduct, because the claim against the hospital was based upon its al- 
leged negligence in not determining a podiatrist’s qualifications to 
perform ankle surgery, rather than the entrepreneurial aspects of the 
hospital’s business. In Burnet v. Spokane Ambulance, 54 Wn.App. 162, 
772 P.2d 1027 (1989), the court held that a claim based upon a 
physician’s or hospital’s negligence does not relate to the entrepreneurial 
aspects of their respective businesses and thus falls outside the scope of 
the Consumer Protection Act. Burnet also holds that a hospital is not 
vicariously liable for the treatment of a patient by a physician, when 
the physician has staff privileges at the hospital, but is not an employee 
of the hospital. 


The court held in Marthaller v. King County Hosp. Dist. No. 2, 94 
Wn.App. 911, 973 P.2d 1098 (1999), that paramedics employed by a 
county hospital were statutorily immune from liability, under RCW 
18.71.210, for alleged negligence in performing an endotracheal intuba- 
tion while rendering emergency medical services to a gunshot victim in 
the absence of evidence that the paramedics failed to act in good faith. 


In Silves v. King, 93 Wn.App. 873, 970 P.2d 790 (1999), the court 
held that, absent a’clear error or mistake in an emergency room 
physician’s prescription of a drug, a hospital pharmacist had no duty to 
warn the patient of potential drug interactions and contradictions or to 
consult with the prescribing physician or question the physician’s judg- 
ment in prescribing the drug. The Silves court further held that the 
hospital’s discharge nurse had no independent duty to ascertain, consult 
with the prescribing physician about, or warn the patient of, the 
potential harmful risks of a drug prescribed by the emergency room 
physician. Nor did the discharge nurse have an independent legal duty 
to undertake a personal review of written warnings and instructions 
with a discharged patient, especially when there was no indication the 
written warnings would not effectively advise the patient. 


In Zenkina v. Sisters of Providence in Wash., Inc., 83.Wn.App. 556, 
922 P.2d 171 (1996), the court held that a hospital ‘and its emergency 
room personnel owed no duty to’prevent relatives of emergency room 
patients from fainting or to. warn them of the risk that they might faint 
at the sight of blood or. at the sight of some medical procedure, such as 
suturing or the giving of an injection. 


For a discussion of agency and respondeat superior as they relate to 
hospitals, see Adamski v. Tacoma Gen. Hosp., 20 Wn.App. 98, 579 P.2d 
970 (1978), and Adcox v. Children’s Orthopedic Hosp. & Med. Ctr., 123 
Wn.2d 15, 864 P.2d 921 (19983). 


[Current as of September 2018.] 
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WPI 105.02.02 | 


HOSPITAL RESPONSIBILITY—CORPORATE 
NEGLIGENCE 


A hospital owes an independent duty of care to its 
patients. This includes the duty to: 


[exercise reasonable care to grant and renew staff 
privileges so as to permit only competent physicians 
and surgeons to use its facilities.] 


[exercise reasonable care to periodically monitor and 
review the competency of all health care providers 
who practice medicine at the hospital.] 


[exercise reasonable care to intervene in the treat- 
ment of a patient at the hospital under the care of an 
independent physician if one of its officers, employ- 
ees, or agents becomes aware of obvious negligence.] 


[exercise reasonable care to adopt policies and 
procedures for health care provided to its patients.] 


[exercise reasonable care to (See Note on Use on when to use this 


alternative). | 


“Reasonable care” in this instruction means that 
degree of skill, care, and learning expected of a reason- 
ably prudent hospital in the State of Washington acting in 
the same or similar circumstances and at the same time of 
the care or treatment in question. Failure to exercise such 
skill, care, and learning is negligence. 


The degree of care actually practiced by hospitals is 
evidence of what is reasonably prudent. However, this ev- 
idence alone is not conclusive on the issue and should be 
considered by you along with any other evidence bearing 
on the question. 
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NOTE ON USE 


Use this instruction when there is an issue of hospital corporate 
negligence. The instruction sets forth four examples of independent 
duties that a hospital owes to its patients. Fill in the blank in the last 
bracket with such other duty as the court finds legally applies and is 
supported by the evidence. Use one or all of the bracketed clauses as 
applicable depending on the facts of each case. See the Comment below. 


It is important to distinguish between the three theories on which 
liability against a hospital may be based: corporate negligence, vicari- 
ous liability for a non-employee physician (“ostensible” or “apparent” 
agency), and vicarious liability for the negligence of a hospital’s officers, 
employees, or agents. One or all of these theories may be advanced 
against a hospital in any one case. This instruction should not be used 
for issues of vicarious negligence of non-hospital employees. Instead use 
WPI 105.02.03 (Negligence—Hospital—Apparent Agency). This instruc- 
tion should also not be used for issues involving direct negligence of a 
hospital employee in the performance of medical care. Instead, use WPI 
105.02.01 (Negligence—Hospital). 


COMMENT 


This instruction is based on Pedroza v. Bryant, 101 Wn.2d 226, 677 
P.2d 166 (1984), and Douglas v. Freeman, 117 Wn.2d 242, 814 P.2d 
1160 (1991). The doctrine of corporate negligence was expressly adopted 
and applied to hospitals by the Washington Supreme Court in Pedroza. 
Under this doctrine, hospitals owe independent and non-delegable 
duties directly to their patients to exercise reasonable care. 


Washington courts have held that the accreditation standards of 
the Joint Commission on Accreditation of Hospitals and the hospital’s 
own by-laws are relevant to determining the standard of care owed by a 
hospital. Douglas v. Freeman, 117 Wn.2d 242, 248, 814 P.2d 1160 (1991); 
Pedroza v. Bryant, 101 Wn.2d 226, 233-34, 677 P.2d 166 (1984); and 
Alexander v. Gonser, 42 Wn.App. 234, 240, 711 P.2d 347 (1985). The 
court in Douglas v. Freeman, 117 Wn.2d at 248-49, noted that 
Washington decisions have held that the standard of care may be 
defined by statute. Examples include Byerly v. Madsen, 41 Wn.App. 
495, 503, 704 P.2d.1236 (1985) and Schoening v. Grays Harbor Comm’ty 
Hosp., 40 Wn.App. 331, 335, 698 P.2d 593 (1985). However, a violation 
of a Joint Commission standard, statute, regulation or hospital bylaw 
adopted by its governing body does not amount to negligence per se. 
RCW 5.40.050; Andrews v. Burke, 55 Wn.App. 622, 626, 779 P.2d 740. 
The second paragraph of the instruction defines the duty of reasonable 
care using the language of RCW 7.70.040. 


The opinion in Douglas v. Freeman, 117 Wn.2d 242, 248, 814 P.2d 
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1160 (1991), contains extensive discussion of corporate negligence. The 
Douglas court identified four specific duties a hospital owes to its 
patients under the doctrine of corporate negligence: (1) to use reason- 
able care in the maintenance of buildings and grounds for the protec- 
tion of the hospital’s invitees; (2) to furnish and select patient supplies 
and equipment free of defects; (3) to select its employees with reason- 
able care; and (4) to supervise all persons who practice medicine within 
its walls. 


Two of these four duties discussed in Douglas are found in the 
bracketed language in the instruction. The duty regarding maintenance 
of grounds and buildings, and the duty regarding patient supplies, are 
not included because claims of negligence for violation of those duties 
are not claims for damages for injury as a result of health care. Thus, 
such claims are not made pursuant to RCW 7.70.010 and the WPI Com- 
mittee believes that they do not belong in this instruction. 


The third bracketed clause instructs the jury as to the hospital’s 
duty to intervene in the treatment of its patients if there is obvious 
negligence. This duty is discussed in Schoening v. Grays Harbor 
Community Hosp., 40 Wn.App. 331, 698 P.2d 593 (1985), and Alexander 
v. Gonser, 42 Wn.App. 234, 711 P.2d 347 (1985). The WPI Committee 
has made no attempt to define the word “obvious” for the jury. In the 
absence of a definition by the appellate courts, the WPI Committee 
believes the word should be given its common and ordinary meaning. 


The fourth bracketed clause instructs the jury regarding the 
hospital’s duty to exercise reasonable care to adopt policies and 
procedures. This duty is discussed in Osborn v. Public Hospital Dist. I, 
Grant County, 80 Wn.2d 201, 492 P.2d 1025 (1972). 


The last bracketed clause reflects that duties may be owed by the 
hospital to the patient in addition to the bracketed duties set forth 
above, depending upon the facts of the case. 


The instruction’s paragraph on evidence of reasonably prudent 
practices was new to the fourth edition of this volume. The WPI Com- 
mittee added this paragraph to make the instruction more consistent 
with the related instructions WPI 105.01 (Negligence—General Health 
Care Provider) and WPI 105.02 (Negligence—Health Care Provider— 
Specialist), each of which has a similar concluding paragraph. Although 
no court has specifically applied these principles to hospitals, the WPI 
Committee could think of no reason why they would not be applied to 
hospitals. For a discussion of these principles generally, see the Com- 
ment to WPI 105.01 (Negligence—General Health Care Provider). 


The doctrine of corporate negligence does not encompass a claim for 
lack of informed consent. Howell v. Spokane & Inland Empire Blood 
Bank, 114 Wn.2d 42, 785 P.2d 815 (1990). 
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In Andrews v. Burke, 55 Wn.App. 622, 779 P.2d 740 (1989), the 
court held that the trial court’s failure to give a corporate negligence 
instruction was not error in the absence of evidence’to support such an 
instruction. In Douglas v. Freeman, 117 Wn.2d 242, 248, 814 P.2d 1160 
(1991), the court found that there was sufficient evidence to support the 
trial court’s corporate negligence instruction. The court also held that 
the trial court properly instructed the jury that in order to find for the 
plaintiff on a corporate negligence theory it had to find a duty of care 
owed to the plaintiff by the defendant clinic, a breach of that duty, and 
proximate cause between the breach and the plaintiffs injury. 


RCW 7.70.090, enacted as part of the 1986 Tort Reform Act, limits 
the liability of members of a hospital’s board of directors or other govern- 
ing body. It provides the members “are not individually liable for 
personal injuries or death resulting from health care administered by a 
health care provider granted privileges to provide health care at a 
hospital unless the decision to grant the privilege to provide health care 
at the hospital constitutes gross negligence.” , 


[Current as of September 201 8.] 
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WPI 105.02.03 
HOSPITAL RESPONSIBILITY—APPARENT AGENCY 


A hospital is liable for the conduct of a health care 
provider who is not a hospital employee if the health care 
provider was the apparent agent of the hospital. This is 
established if you find that the hospital, through its own 
acts or failures to act, has caused the patient to reason- 
ably believe the treatment is being provided by a hospital 
employee. 


In determining whether the relationship between the 
hospital, health care provider, and patient was such that 
the health care provider was the apparent agent of the 
hospital, you may consider, among others, the following 
factors: 


1. Whether the patient sought treatment primarily 
from the hospital or from the health care provider; 


2. Whether it was the hospital that designated the 
health care provider to perform the services in 
question; 


3. Whether the type of care provided was an integral 
part of the hospital’s operation; 


4. Whether the hospital handled the billing for the 
services of the health care provider; 


5. Whether the hospital provided drugs and supplies 
utilized by the health care provider; 


6. The nature and duration of any hospital-health 
care provider agreements; and 


7. Whether the hospital made any representations to 
the patient, verbally or in writing, regarding their 
relationship with the health care provider. 
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The above factors, no one of which is controlling, 
should be considered by you along with any other evi- 
dence bearing on the question. 


NOTE ON USE 


Use this instruction when there is an issue of the hospital’s vicari- 
ous liability for conduct of a non-employee health care provider based 
on sufficient evidence of apparent agency. An appropriate interrogatory 


will need to be drafted for inclusion in the special verdict form. 
COMMENT 


In Adamski v. Tacoma General Hospital, 20 Wn.App. 98, 579 P.2d 
970 (1978), the plaintiff, alleging negligent treatment by an emergency 
room physician, brought suit against both the physician and the 
hospital. The trial court dismissed the hospital on summary judgment, 
reasoning that the physician was an independent contractor and there 
was no evidence of negligence by any hospital employee. The Court of 
Appeals reversed, holding that a hospital may be vicariously liable for 
the negligent acts of a non-employee physician by operation of the doc- 
trine of “ostensible agency” or “apparent agency.” 


Drawing from the Restatement (Second) of Agency § 267 (1958) and 
cases from other jurisdictions, the Adamski court held that this basis 
for liability could be established if the hospital through “affirmative 
misrepresentations” or simply a “holding out” has caused the patient to 
justifiably rely upon the care and skill of the apparent agent. Various 
factors to be considered in evaluating such a claim are discussed in the 
opinion and have been set forth in this instruction. See also, Mohr v. 
Grantham, 172 Wn.2d 844, 860-62, 262 P.3d (2011); Wilson v. Grant, 
162 Wn.App. 731, 743-45, 258 P.38d 687 (2011); D.L.S. v. Maybin, 130 
Wn.App. 94, 121 P.3d 1210 (2005), and cases cited therein. 


When apparent agency is an issue in the case and this instruction 
is given, the special verdict form should include the question: “Was Dr. 
the apparent agent of —_______?” 


[Current as of September 2018./ 
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WPI 105.03 


BURDEN OF PROOF—NEGLIGENCE—HEALTH 
CARE PROVIDER 


[In connection with the plaintiff's claims of injury 
resulting from negligence, the] [The] plaintiff has the 
burden of proving each of the following propositions: 


First, that the defendant failed to follow the applicable 
standard of care and was therefore negligent; 


Second, that the plaintiff was injured; and 


Third, that the negligence of the defendant was a 
proximate cause of the injury to the plaintiff. 


If you find from your consideration of all of the evi- 
dence that each of these propositions has been proved, 
your verdict should be for the plaintiff [as to this claim]. 
On the other hand, if any of these propositions has not 
been proved, your verdict should be for the defendant [as 
to this claim]. | 


NOTE ON USE 


Use this instruction with WPI 105.01 (Negligence—General Health 
Care Provider), WPI 105.02 (Negligence—Health Care Provider— 
Specialist) or WPI 105.02.01 (Negligence—Hospital). 


Use WPI 21.01 (Meaning of Burden of Proof—Preponderance of the 
Evidence) with this instruction. 


Use this instruction when there is only one defendant and there is 
no issue of contributory negligence or any other affirmative defense. If 
there are multiple defendants, cross-claims, or a third-party complaint, 
the instruction and verdict forms should be modified accordingly. 


When the plaintiffs injury consists of a loss of chance of survival or 
of a better outcome, use WPI 105.09 (Loss of Chance) and either WPI 
105.20 (Special Verdict Form—Loss of Chance of [Survival] [Better 
Outcome]) or WPI 105.21 (Special Verdict Form—tTraditional Injury or 
Loss of Chance of [Survival] [Better Outcome]) with this instruction. 


In cases not involving a loss of chance injury, use Verdict Forms A 
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and B, WPI 45.20 (General Verdict Forms—Personal Injury/Wrongful 
Death—Single Defendant—No Contributory Negligence—No “Empty 
Chairs’—Separate Damage Elements) with this instruction. 


| COMMENT 
See RCW 4.24.290, RCW 7.70.030, and RCW 7.70.040. 
See the Comment to WPI 105.01 (Negligence—General Health Care 
Provider) concerning the use of the term “standard of care” in this 


instruction. 


In cases involving proof of a loss or reduction of a 50 percent or less 
chance of survival or of a better outcome, the injury is the loss of the 
chance. See the Comment to WPI 105.09 (Loss of Chance) concerning 
cases involving loss of chance as the claimed injury. 


[Current as of September 2018.] 
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WPI 105.04 
INFORMED CONSENT—HEALTH CARE PROVIDER 


A (fill in type of health care provider) haS a duty to inform a 
[patient] [patient’s representative] of all material facts, 
including risks and alternatives, that a reasonably prudent 
patient would need in order to make an informed decision 
on whether to consent to or reject a proposed course of 
treatment. 


A material fact is one to which a reasonably prudent 
person in the position of the patient would attach signifi- 
cance in deciding whether or not to submit to the proposed 
course of treatment. 


NOTE ON USE 


Use this instruction for a cause of action based on RCW 7.70.050, 
which deals with failure to secure informed consent. Use WPI 105.05 
(Burden of Proof—Informed Consent—Health Care Provider) with this 
instruction. 


Use bracketed material as applicable. The bracketed phrase 
“patient’s representative” should be used if the patient was legally 
incompetent to consent. See RCW 7.70.060. 


COMMENT 
RCW 7.70.030(3); RCW 7.70.050. 


RCW 7.70.030(8) provides in relevant part: “No award shall be 
made in any action . . . for damages for injury occurring as the result 
of health care, unless the plaintiff establishes. . . [t]hat injury resulted 
from health care to which the patient or his representative did not 
consent.” 


Scope of duty. The elements required to prove an action based on 
the lack of informed consent are set forth in RCW 7.70.050(1). See 
Bertsch v. Brewer, 97 Wn.2d 83, 90, 640 P.2d 711, 715 (1982); Alexan- 
der v. Gonser, 42 Wn.App. 234, 711 P.2d 347 (1985); WPI 105.05 
(Burden of Proof—Informed Consent—Health Care Provider). Pursuant 
to RCW 7.70.030, a patient may have a cause of action under this the- 
ory independent of any claim, or lack of claim, of negligence. See Miller 
v. Kennedy, 11 Wn.App. 272, 522 P.2d 852 (1974), affirmed at 85 Wn.2d 
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151, 530 P.2d 334 (per curiam); Holt v. Nelson, 11 Wn.App. 230, 523 
P.2d 211, 69 A.L.R.3d 1235 (1974). 


The doctrine of informed consent is based on the premise that a 
competent patient has the right to determine what should or should not 
be done with his or her body. For a discussion of the duty imposed on 
physicians under this doctrine, see Smith v. Shannon, 100 Wn.2d 26, 
666 P.2d 351 (1983), For a discussion of the informed consent obligation 
of a hospital, see Alexander v. Gonser, 42 Wn.App. 234, 711 P.2d 347 
(1985). 


The test for disclosure is whether the risk is material. RCW 
7.70.050(1)(a) and (c); Smith v. Shannon, 42 Wn.App. 234, 711 P.2d 347 
(1985); Miller v. Kennedy, 11 Wn.App. 272, 522 P.2d 852 (1974), 
affirmed at 85 Wn.2d 151, 530 P.2d 334 (per curiam). This objective test 
is based on whether a reasonable person in the patient’s position would 
attach significance to the risk in determining whether to be treated. 
Smith v. Shannon, 42 Wn.App. 234; RCW 7.70.050(2). The test does not 
place upon the physician a duty to explain all possible risks, but only 
those of a serious nature. Smith v. Shannon, 100 Wn.2d at 31; Adams v. 
Richland Clinic, Inc., P.S., 37 Wn.App. 650, 681 P.2d 1305 (1984). 


The duty to inform also extends to the disclosure of recognized 
alternative forms of treatment, including no treatment, and the risks 
associated with each alternative. Archer v. Galbraith, 18 Wn.App. 369, 
567 P.2d 1155 (1977); Miller v. Kennedy, 11 Wn.App. 272; RCW 
7.70.050(3). Whether an alternative treatment is feasible under the 
patient’s physical condition is a question for the jury. Thornton v. 
Annest, 19 Wn.App. 174, 574 P.2d 1199 (1978); Archer v. Galbraith, 18 
Wn.App, 369. 


To hold a doctor liable for failure to obtain informed consent from a 
patient or the patient’s representatives, it must be shown that the 
treatment in question proximately caused injury to the patient, not the 
patient’s parents or relatives. See Branom v. State, 94 Wn.App. 964, 
974 P.2d 335 (1999); Benoy v. Simons, 66 Wn.App. 56, 831 P.2d 167 
(1992). 


Construing RCW 7.70.050(1), Washington courts have held that the 
statutory duty to disclose is limited to treatment-related facts and does 
not require disclosure of a physician’s qualifications or lack of experi- 
ence in performing a particular procedure. Housel v. James, 141 
Wn.App. 748, 756, 172 P.38d 712 (2007) (lack of experience); Whiteside v. 
Lukson, 89 Wn.App. 109, 112, 947 P.2d 1263 (1997) (lack of experience); 
Thomas v. Wilfac, Inc., 65 Wn.App. 255, 261, 828 P.2d 597 (1992) 
(physician’s qualifications). 


The duty to obtain an informed consent rests primarily with the 
physician, not the hospital or its personnel unless the hospital is aware 
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of extraordinary circumstances that would create an independent duty 
to inform the patient as to a particular risk. Howell v. Spokane & Inland 
Empire Blood Bank, 114 Wn.2d 42, 785 P.2d 815 (1990). See also Silves 
v. King, 93 Wn.App. 873, 970 P.2d 790 (1999); Burnet v. Spokane 
Ambulance, 54 Wn.App. 162, 168-69, 772 P.2d 1027 (1989); Alexander 
v. Gonser, 42 Wn. App. 234, 239, 711 P.2d 347 (1985). 


In McKee v. American Home Products, Corp., 113 Wn.2d 701, 782 
P.2d 1045 (1989), the court held that a pharmacist who properly fills a 
prescription issued by a licensed physician has no duty to question the 
propriety of the prescription or to warn customers of potential hazards 
associated with the prescribed drug, either orally or by way of the 
manufacturer’s package insert. In Silves v. King, 983 Wn.App. 873, 970 
P.2d 790 (1999), the court held that a pharmacist’s duty to warn the 
patient, or to consult with the prescribing physician, about potential 
drug interactions and contraindications applies only par there is a 
clear error or mistake in the prescription. 


In an emergency in which the patient is incompetent and there is 
no other person reasonably available who is authorized to consent to 
emergency care, consent will be implied. RCW 7.70.050(4). If the patient 
is not legally competent to consent due to age or other legal disability, a 
representative may consent on the patient’s behalf. RCW 7.70.060. 


Under RCW 7.70.060, although a legally competent patient’s 
signature on a consent form is prima facie evidence of consent, such ev- 
idence can be rebutted by a preponderance of the evidence. Morinaga v. 
Vue, 85 Wn.App. 822, 830, 9385 P.2d 637 (1997). A person can be 
incompetent to give informed consent to health care even if the person 
has not been declared legally incompetent. Morinaga v. Vue, 85 Wn.App. 
822, 830. Developmental disabilities can be a basis for deeming a person 
incompetent to give informed consent under RCW 7.70. 050 and .065. 
Morinaga v. Vue, 85 Wn.App. 822, 830. 


Failure to obtain informed consent versus failure to diag- 
nose claims. RCW 7.70.050 speaks only of “treatment” in connéction 
with the doctrine of informed consent. However, in Gates v. Jensen, 92 
Wn.2d 246, 595 P.2d 919 (1979), the court applied the doctrine of 
informed consent to a nontreatment situation. The court stated: 


[A] physician has a fiduciary duty to inform a patient of abnormali- 
ties in his or her body. Miller v. Kennedy, 11 Wn.App. 272, 282, 522 
P.2d 852 (1974), affirmed at 85 Wn.2d 151, 580 P.2d_334 (1975). 
The basis of this duty is that the patient has a right to know the 
material facts concerning the condition of his or her body, and any 
risks presented by that condition, so that an informed choice may 
be made regarding the course which the patient’s medical care will 
take. The patient’s right to know is not confined to the choice of 
treatment once a disease is present and has been conclusively 
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diagnosed. Important decisions must frequently be made.in many 
nontreatment situations in which medical care is given, including 
procedures leading to a diagnosis, as in this case. These decisions 
must all be taken with the full knowledge and participation of the 
patient. The physician’s duty is to tell the patient what he or she 
needs to know in order to make them. 


Gates v. Jensen, 92 Wn.2d at 250-251. Gates did not discuss RCW 
7.70.050, presumably because the case involved health care provided 
prior to the effective date of that section. See RCW 7.70.010. 


Following Gates, a number of cases have clarified that informed 
consent and medical negligence are alternative, exclusive methods of 
imposing liability in the context of a medical diagnosis. Backlund v. 
University of Washington, 137 Wn.2d 651, 975 P.2d 950 (1999); Gustav 
v. Seattle Urological Associates, 90 Wn.App. 785, 954 P.2d 319 (1998); 
Thomas v. Wilfac, Inc., 65 Wn.App. 255, 828 P.2d 597 (1992); Bays v. 
St. Luke’s Hosp., 63 Wn.App. 876, 825 P.2d 319 (1992); Burnet v. 
Spokane Ambulance, 54 Wn.App. 162, 168,772 P.2d 1027 (1989). Thus, 
a physician who misdiagnoses the patient’s condition and is therefore 
unaware of an appropriate category of treatment alternatives may be li- 
able for negligence where such misdiagnosis breaches the standard of 
care, but not for failure to obtain informed consent. Backlund v, 
University of Washington, 137 Wn.2d 651. See also RCW 4.24.290 (ac- 
tions based on professional negligence, “in no event shall. . . apply to 
an action based on the failure to obtain the informed consent of a 
patient.”). , 


As the Washington Supreme Court explained in Anaya Gomez v. 
Sauerwein, 180 Wn.2d 610, 618, 331 P.38d 19 (2014), “when a health 
care provider rules out a particular diagnosis based on the circum- 
stances surrounding a patient’s condition, including the patient’s own 
reports, there is no duty to inform the patient on treatment options 
pertaining to a ruled out diagnosis.” Anaya Gomez v. Sauerwein, 180 
Wn.2d at 623, citing Backlund v. University of Washington, 137 Wn.2d 
651, 975 P.2d 950 (1999). The health care provider may be liable for 
negligence in failing to diagnose the condition if the mistaken diagnosis 
otherwise meets the elements of a medical malpractice claim, Anaya 
Gomez v. Sauerwein, 180 Wn.2d at 623. 


In applying what it denominated the “Backlund rule,” the Anaya 
Gomez court distinguished Gates v. Jensen, 92 Wn.2d 246, 595 P.2d 919 
(1979), noting that Gates was based on a unique factual situation that 
made it “unlikely we will ever see such a case again,” and held that 
Gates, while not overruled, represented “the exception and not the rule 
with regard to the overlap between medical negligence and informed 
consent.” Anaya Gomez v. Sauerwein, 180 Wn.2d at 626. The Anaya 
Gomez court further clarified that “(t]he determining factor” for whether 
a duty to inform arises during the diagnostic process “is whether the 
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process of diagnosis presents an informed decision for the patient to 
make about his or her care.” Anaya Gomez v. Sauerwein, 180 Wn.2d at 
623. 


In Flyte v. Summit View Clinic, 183 Wn.App. 559, 333 P.8d 566 
(2014), the Court of Appeals, citing Gates and Anaya Gomez, held that 
because the “duty to disclose is not confined to the period after a 
conclusive diagnosis has been made,” it was error to instruct the jury 
that “[a] physician has no duty to disclose treatments for a condition 
that may indicate a risk to the patient’s health until the physician 
diagnoses that condition.” Flyte v. Summit View Clinic, 183 Wn.App. at 
579-80. | 


In Ruffer v. St. Frances Cabrini Hosp., 56 Wn.App. 625, 784 P.2d 
1288 (1990), the court discussed in depth what constitutes a material 
risk for purposes of the doctrine of informed consent. 


Consumer Protection Act. In Quimby v. Fine, 45 Wn.App. 175, 
724 P.2d 403 (1986), the court held that a lack of informed consent 
claim against a health care provider may be within the scope of the 
Consumer Protection Act, if it relates to “the entrepreneurial aspects of 
a medical practice.” See also Benoy v. Simons, 66 Wn.App. 56, 65, 831 
P.2d 167 (1992): Burnet v. Spokane Ambulance, 54 Wn.App. 162, 
166-67, 772 P.2d 1027 (1989). In Ambach v. French, 167 Wn.2d 167, 
216 P.3d 405 (2009), the court held that the “injury to business or prop- 
erty” prong of a CPA claim was not satisfied when the purported CPA 
injury was payment for a surgery from which personal injury also arose. 


[Current as of September 2018. ] 
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BURDEN OF PROOF—INFORMED CONSENT— 
HEALTH CARE PROVIDER 


[In connection with the plaintiff's claim of injury as a 
result of the failure to obtain the patient’s informed 
consent to the treatment undertaken, the] [The] plaintiff 
has the burden of proving each of the following 
propositions: 


First, that the defendant failed to inform the 
patient of a material fact or facts relating to the treat- 
ment; 


Second, that the patient consented to the treat- 
ment without being aware of or fully informed of such 
material fact or facts; 


Third, that a reasonably prudent patient under 
similar circumstances would not have consented to 
the treatment if informed of such material fact or facts; 
and 


Fourth, that the treatment in question was a 
proximate cause of injury to the patient. 


If you find from your consideration of all of the evi- 
dence that each of these propositions has been proved, 
your verdict should be for the plaintiff [on this claim]. On 
the other hand, if any of these propositions has not been 
proved, your verdict should be for the defendant [on this 
claim]. 


NOTE ON USE 


Use this instruction with WPI 105.04 (Informed Consent—Health 
Care Provider). Use the bracketed material if there are additional claims 
to which this instruction does not apply, such as negligent malpractice. 
If informed consent is the only issue in the case, do not use the 
bracketed material. 
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Use WPI 21.01 (Meaning of Burden of Proof—Preponderance of the 
Evidence) with this instruction. — 


Use this instruction when there is only one defendant and there is 
no issue of contributory negligence or any other affirmative defense. If 
there are multiple defendants, cross-claims, or a third-party complaint, 
the instruction and verdict forms will have to be modified accordingly. 


Use Verdict Forms A and B, WPI 45.20 (General Verdict Forms— 
Personal Injury/Wrongful Death—Single Defendant—No Contributory 
Negligence—No “Empty Chairs”—-Separate Damage Elements), with 
this instruction. ; 


COMMENT 
RCW 7.70.050. 


The plaintiff has the burden of establishing by expert testimony the 
nature, character, and anticipated results of the treatment proposed 
and administered, the recognized possible alternative forms of treat- 
ment, and the recognized serious possible risks, complications, and 
anticipated benefits involved in the treatment administered, in 
recognized possible alternative forms of treatment, and in no treatment. 
RCW 7.70.050. 


Plaintiff need not establish what other health care professionals 
would disclose, as there is a legal duty to disclose. Archer v. Galbraith, 
18 Wn.App. 369, 567 P.2d 1155 (1977); Miller v. Kennedy, 11 Wn.App. 
272, 522 P.2d 852 (1974), affirmed at 85 Wn.2d 151, 530 P.2d 334 (1975) 
(per curiam). 


The court in Smith v. Shannon, 100 Wn.2d 26, 666 P.2d 351 (1983), 
discussed in detail the extent to which expert testimony is necessary in 
an informed consent action. Smith adopts a two-step process for 
determining if the facts that were not disclosed were material. First, 
the scientific nature of the risk must be ascertained. This inquiry focuses 
on the nature of the harm that may result and the probability of its 
occurrence. This aspect of materiality must be established by expert 
testimony. Second, the trier of fact must then decide whether the prob- 
ability of that type of harm is a risk that a reasonable patient would 
consider in deciding on treatment. This step of the determination does 
not require expert testimony. See also Adams v. Richland Clinic, Inc., 
P.S., 37 Wn.App. 650, 681 P.2d 1305 (1984). 


If a consent form has been. signed, it is prima facie evidence that 
informed consent was given. If a signed form is introduced, the patient 
has the burden of rebutting that evidence by a preponderance of the 
evidence. RCW 7.70.060. 
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THEORIES OF RECOVERY | 
(WITHDRAWN) 
COMMENT 


In previous editions, the WPI Committee included an instruction 
labeled “Theories of Recovery”, mirroring the language of RCW 7.70.030. 
The instruction has since been withdrawn because it does not appear 
that it gave jurors any additional helpful information. Whichever of 
those statutory theories is in issue will always be set forth in the issues 
and burden of proof instructions. See, e.g., WPI 21.01 (Meaning of 
Burden of Proof—Preponderance of the Evidence); WPI 20.01 (Issues); 
WPI 105.03 (Burden of Proof—Negligence—Health Care Provider); WPI 
105.05 (Burden of Proof—Informed Consent—Health Care Provider). 


The court in Branom v. State, 94 Wn.App. 964, 974 P.2d 335 (1999), 
held that, under RCW 7.70.010 and RCW 7.70.030, “whenever an injury 
occurs as a result of health care, the action for damages for that injury 
is governed exclusively by RCW 7.70,” and to be actionable must fit 
within one of the three causes of action defined in RCW 7.70.030. 
Whether the action is one “for damages occurring as the result of health 
care” depends upon whether the injuries arose during the process in 
which the health care provider “was utilizing the skills which he had 
been taught in examining, diagnosing, treating or caring for” a patient. 
Branom v. State, 94 Wn.App. at 969-70. A common law claim of 
intentional misrepresentation against a doctor, however, will not be 
governed by the procedural requirements of RCW 7.70. Young v. 
Savidge, 155 Wn.App. 806, 823, 230 P.3d 222 (2010). 


Without addressing RCW 7.70.010 or RCW 7.70.030, the Court of 
Appeals in Quimby v. Fine, 45 Wn.App. 175, 724 P.2d 403 (1986), held 
that a lack of informed consent claim may be actionable under the 
Consumer Protection Act if it relates to the entrepreneurial aspects of a 
medical practice. See also Ambach v. French, 167 Wn.2d 167, 216 P. 3d 
405 (2013). However, “[w]here the marketing of a surgical procedure is 
deceptive and entrepreneurial, a jury may be permitted to find that the 
cost of the procedure is a consumer injury even if the plaintiff has al- 
leged that the same procedure caused personal injury.” Williams v. 
Lifestyle Lift Holdings, Inc., 175 Wn.App. 62, 64, 302 P.3d 523 (2013). 


[Current as of September 2018.] 
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NO GUARANTEE—POOR RESULT 


[A (fill in type of health care provider) does not guarantee the 
results of his or her care and treatment.] 


[A poor medical result is not, by itself, evidence of 
negligence.] 


NOTE ON USE 


Use one or both sentences of this instruction, when appropriate, to 
supplement either WPI 105.01 (Negligence—General Health Care 
Provider) or WPI 105.02 (Negligence—Health Care Provider— 
Specialist). See the Comment below. 


COMMENT 


The giving of a supplemental “no guarantee—poor result” instruc- 
tion in a medical malpractice case is within the trial court’s discretion. 
Christensen v. Munsen, 123 Wn.2d 234, 248, 867 P.2d 626, 634 (1994). 
See also Estate of Lapping v. Group Health Co-op. of Puget Sound, 77 
Wn.App. 612, 626-27, 892 P.2d 1116 (1995). The use of such an instruc- 
tion was earlier discussed and approved in the cases of Miller v. 
Kennedy, 91 Wn.2d 155, 588 P.2d 734 (1978), and Watson v. Hockett, 
107 Wn.2d 158, 727 P.2d 669 (1986). 


In Watson, the court suggested the circumstances in which discre- 
tion should be exercised in favor of use of the instruction: “Such an 
instruction is particularly appropriate where the jury has heard evi- 
dence or argument from which it might reach an improper conclusion 
that doctors guarantee good results, or can be found negligent merely 
' because of a bad result.” Watson v. Hockett, 107 Wn.2d at 164. 


In Watson, where the central issue was the credibility of the par- 
ties, the decision not to give an instruction of this type did not consti- 
tute “prejudicial error.” Watson v. Hockett, 107 Wn.2d at 167. In 
Christensen, the court noted that “the evidence supported giving the 
instruction, since the main issue at trial was whether plaintiffs blind- 
ness was the result of defendant’s treatment or her underlying eye > 
disease.” Christensen v. Munsen, 123 Wn.2d at 248. 


In an analogous case involving architectural malpractice, the deter- 
mination of whether to give a supplemental instruction of this type has 
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been held to be discretionary with the trial judge. See Seattle Western 
Industries, Inc. v. David A. Mowat Co., 110 Wn.2d 1, 9, 750 P.2d 245, 
251 (1988) (trial court did not abuse its discretion by refusing to give a 
supplemental “no guarantee/poor result” instruction because the instruc- 
tions given permitted the defendant to argue its case, were not mislead- 
ing, and properly informed the jury of the applicable law). 


Although the reported cases discuss this instruction as a unit, there 
are actually two distinct propositions stated. The two sentences are 
separately bracketed because the Washington Supreme Court has noted 
that the “no guarantee” portion of this instruction would clearly be 
inappropriate “in a case tried on a theory that the doctor had promised 
a particular result.” Watson v. Hockett, 107 Wn.2d 158, 164, 727 P.2d 
669 (1986). 


[Current as of September 2018. / 
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EXERCISE OF JUDGMENT 


A physician is not liable for selecting one of two or 
more alternative [courses of treatment] [diagnoses], if, in 
arriving at the judgment to [follow the particular course of 
treatment] [make the particular diagnosis], the physician 
exercised reasonable care and skill within the standard of 
care the physician was obliged to follow. 


NOTE ON USE 


This instruction may be used only when the doctor is confronted 
with a choice among competing therapeutic techniques or among medi- 
cal diagnoses. The current form of the instruction is intended to re- 
spond to the Supreme Court’s statement that the instruction is to be 
used with caution; see the Comment below. Use this instruction to 
supplement either WPI 105.01 (Negligence—General Health Care 
Provider), or WPI 105.02 (Negligence—Health Care Provider— 
Specialist). The court should give WPI 105.07 (No Guarantee—Poor 
Result) (first bracketed language) with this instruction. 


The instruction does not apply to informed consent claims, only to 
claims alleging violation of the standard of care under RCW 7.70.040. 


COMMENT 


The intended purpose of the exercise of judgment instruction has 
been recognized as reminding jurors of the proposition that “medicine is 
an inexact science where professional judgment may reasonably differ 
as to what constitutes proper treatment.” Fergen v. Sestero, 182 Wn.2d 
794, 803, 811, 346 P.3d 708 (2015) (citing Watson v. Hockett, 107 Wn.2d 
158, 167, 727 P.2d 669 (1986).) 


In 2015, the Washington Supreme Court “reaffirm[ed] that this 
court has consistently approved of the exercise of judgment jury instruc- 
tion in appropriate medical malpractice cases.” Fergen v. Sestero, 182 
Wn.2d 794, 803, 346 P.3d 708 (2015). Before concluding that it continued 
to be “a proper statement of Washington law,” the court traced the evo- 
lution of the instruction through Miller v. Kennedy, 85 Wn.2d 151, 530 
P.2d 334 (1975); Watson v. Hockett, 107 Wn.2d 158, 727 P.2d 669 (1986), 
and Christenson v. Munsen, 123 Wn.2d 234, 867 P.2d 626 (1994), as 
well as the edits of the WPI Committee. Each of the cited cases, while 
urging caution in the use of the instruction, approved of it in the case 
before it. The court noted with evident approval that appellate courts 
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had consistently set a “low bar that must be satisfied for the court to 
hold that a physician made a choice between treatments or diagnoses.” 
Fergen v. Sestero, 182 Wn.2d at 807. 


Ultimately, the crux of the Fergen court’s holding was that the 
court would not overrule the well-established precedent approving use 
of this instruction. This was over a spirited dissent disputing the conclu- 
sion that the instruction had not been shown to be “incorrect or 
harmful.” The four dissenting justices labeled the instruction “slanted 
and argumentative” and asserted that it “potentially confuses the jury 
with respect to the issues it must resolve.” Fergen v. Sestero, 182 Wn.2d 
at 820 (J. Stephens, dissenting). 


Nevertheless, on the same day, in the case of Paetsch v. Spokane 
Dermatology Clinic, PS, 182 Wn.2d 843, 348 P.3d 389 (2015), all nine 
justices concurred in the denial of a challenge to this instruction because 
“Paetsch does not raise an argument, distinguishable from those raised 
in Fergen, that this instruction should be rejected.” Paetsch v. Spokane 
Dermatology Clinic, PS, 182 Wn.2d at 852. Whether this signals that 
the debate is forever resolved or simply in remission cannot be known. 
The appellate courts have not wholly withdrawn the earlier admonition 
that “[t]his instruction is to be used cautiously and only when there is 
evidence” supporting it. Housel v. James, 141 Wn.App. 748, 760, 172 
P.3d 712 (2007). 


Application. The principle underlying this instruction has been 
applied not only to physicians, but also to nurses. See Gerard v. Sacred 
Heart Medical Center, 86 Wn.App. 387, 937 P.2d 1104 (1997). 
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LOSS OF CHANCE 


If you find that the defendant was negligent, you may 
consider whether or not such negligence was a proximate 
cause of damages to [plaintiff in the form of a loss or 
reduction of a 50% or less chance of a better outcome] 
[decedent in the form of a loss or reduction in a 50% or 
less chance of survival]. 


If you find that such negligence was a proximate 
cause of a loss or reduction of a 50% or less chance of [a 
better outcome] [survival], then you should determine the 
amount of the loss or reduction by comparing two 
percentages: (1) [plaintiff's chance of a better outcome] 
[decedent’s chance of surviving the condition which 
caused death] if the defendant had not been negligent; 
and (2) [plaintiff's chance of a better outcome] [decedent’s 
chance of surviving] as reduced by the negligence of the 
defendant. 


The difference in the two percentages, if you find any, 
is the percentage of the loss or reduction in the chance of 
[a better outcome] [Survival]. 


The total amount of damages you find to have been 
proximately caused by [the injury to plaintiff] [the death of 
the decedent] will be reduced by multiplying those dam- 
ages by the percentage of the loss or reduction of the 
chance of [a better outcome] [survival]. 


NOTE ON USE 


Use this instruction in cases when there is expert testimony 
establishing that plaintiffs or decedent’s chance of a better outcome or 
of survival was less than or equal to fifty percent absent any alleged 
negligence, and also establishing the percentage or range of percentage 
reduction in the chance of better sept or survival. 


Use this instruction with WPI 105.01 (Negligence—General Health 
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Care Provider), WPI 105.02 (Negligence—Health Care Provider— 
Specialist), or WPI 105.02.01 (Hospital Responsibility—Agency). 


Use WPI 21.01 (Meaning of Burden of Proof—Preponderance of the 
Evidence) with this instruction. 


Use either WPI 105,20, (Special Verdict Form—Loss of Chance of 
[Survival] [Better Outcome]) or WPI 105.21 (Special Verdict Form— 
Traditional Injury or Loss of Chance of [Survival] [Better Outcome)]). 


Use this instruction when there is only one defendant and there is 
no issue of contributory negligence or any other. affirmative defense. If 
there are multiple defendants, cross-claims, or a third-party complaint, 
the instruction and verdict forms should be modified accordingly. 


COMMENT 


This instruction is new for this edition. This instruction is adapted 
from Estate of Dormaier v. Columbia Basin Anesthesia, vig Dep ws ta Dp my i 
Wn.App. 828, 841, 318 P.3d 431 (2013). | 


The tee of chance instruction applies in Potieat malpractice cases 
when the plaintiffs chance of survival or of a better outcome was less 
than or equal to fifty percent absent any alleged negligence. Herskovits 
v. Group Health, 99 Wn.2d 609, 634, 664 P.2d 474 (1983) (Pearson, J., 
concurring); accord Mohr v. Grantham, 172 Wn.2d 844, 857, 262 P.3d 
490 (2011) (adopting Justice Pearson’s plurality opinion in Herskovits). 
A greater than fifty percent reduction in the plaintiffs chance of 
recovery or survival falls under traditional all-or-nothing tort principles. 
Estate of Dormaier v. Columbia Basis Anesthesia, 177 Wn.App. at 849. 
Accordingly, a plaintiff cannot argue loss of chance where the defen- 
dant’s alleged negligence reduced the plaintiff's chance of survival or 
recovery by greater than fifty percent. Id. at 851. The loss of chance 
instruction applies not only to death cases but also to cases involving 
“serious injury short of death.” Mohr v. Grantham, 172 Wn.2d at 857. 


In loss of chance cases, the loss or reduction of the chance of sur- 
vival or of a better outcome is the injury. See Herskovits v. Group 
Health, 99 Wn.2d at 634 (Pearson, J., concurring); Mohr v. Grantham, 
172 Wn.2d 844, 859, 262 P.3d 490 (2011). 


If loss of chance is proven, the plaintiff recovers a proportion of 
what would be compensable under the ultimate harm of death or 
disability. Mohr v. Grantham, 172 Wn.2d at 858. By way of example, if 
the loss is a forty percent chance of survival, the plaintiff recovers forty 
percent of what would be compensable under traditional tort recovery. 
Mohr v. Grantham, 172 Wn.2d at 858. 


Medical expert testimony is required to prove loss of chance and 
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the percentage or range of percentage reduction in the chance of sur- 
vival or better recovery. Christian v. Tohmeh, 191 Wn.App. 709, 731, 
366 P.3d 16 (2015), review denied 185 Wn.2d 1035 (2016); Rash v. Provi- 
dence Health & Services, 183 Wn.App. 612, 636, 334.P.3d 1154 (2014), 
review denied, 182 Wn.2d 1028 (2015). As the court stated in Mohr v. 
Grantham, 172 Wn.2d at 857-58: 


[(Clalculation of a loss of chance . . . is based on expert testimony, 
which in turn is based on significant practical experience and “on 
data obtained and analyzed scientifically . . . as part of the reper- 
toire of diagnosis and treatment, as applied to the specific facts of 
the plaintiffs case.” (Citation omitted. ) 


Generally, the proper causation test in medical negligence actions 
for a loss of chance is the traditional “but for” test and not the 
substantial factor test. Dunnington v. Virginia Mason Med. Ctr., 187 
Wn.2d 629, 634, 389 P.3d 498 (2017); Rash v. Providence Health & Ser- 
vices, 183 Wn.App. at 635-36. 
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SPECIAL VERDICT FORM—LOSS OF CHANCE OF 
[SURVIVAL] [BETTER OUTCOME] 


IN THE [DISTRICT] [SUPERIOR] COURT OF THE STATE 
OF WASHINGTON IN AND FOR THE COUNTY OF ——__—_ 


Plaintiff, 

NOs. sche ect: 
vs. SPECIAL 
Oy) hel neal -9) VERDICT FORM 

Defendants. 


We, the jury, answer the questions submitted by the 
court as follows: 


QUESTION 1: WaAasS (name of defendant) negligent? 
ANSWER: —____ (Write “yes” or “no”) 


If you answered “no” to Question 1, do not answer any 
other questions; sign this verdict form and notify the bailiff. 
If you answered “yes” to Question 1, proceed to Question 
Ai 


QUESTION 2: Was ane of defendant)’S Negligence a proximate 
cause of a reduction in [(name of decedent)’S] 
[(name of plaintiff) $] Chance to [survive the 
condition which caused [his] [her] death] 
[have a better outcome]? 


ANSWER: Ce (Write “yes” or “no”) 


If you answered “no” to Question 2, do not answer any 
other questions; sign this verdict form and notify the bailiff. 


lf you answered “yes” to Question 2, proceed to Question 
3. 
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QUESTION 3: What do you find to be the percentage 
reduction in [(name of decedent)’ $] [(name of plaintiff)’ $] 
chance to [survive] [have a better outcome] 
proximately caused by the negligence of 


(name of defendant) ? 
ANSWER: ————__-% (cannot exceed 50%) 
Proceed to Question 4. 


QUESTION 4: What do you find to be the [mame of decedent)’$] 
[name of plaintiff)’S] total amount of damages? 


ANSWER: $ ————_ 


Sign this verdict form and notify the bailiff. 


DATE: al 
Presiding Juror 


[Current as of September 2018./ 
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WPI 105.21 | 


SPECIAL VERDICT FORM—TRADITIONAL INJURY 
OR LOSS OF CHANCE OF [SURVIVAL] [BETTER 
OUTCOME] 


IN THE [DISTRICT] [SUPERIOR] COURT OF THE STATE 
OF WASHINGTON IN AND FOR THE COUNTY OF —____ 


Plaintiff, 
| [A ate tach 
vs. SPECIAL 
a ae VERDICT FORM 
Defendants. 


We, the jury, answer the questions submitted by the 
court as follows: | 


QUESTION 1: WAS (name of defendant) negligent? 
ANSWER: ———__—__ (Write “yes” or “no”) 


_ If you answered “no” to Question 1, do not answer any 
other questions; sign this verdict form and notify the bailiff. 
lf you answered “yes” to Question 1, proceed to Question 
Boe 


QUESTION 2: Was (name of defendant)’Ss negligence a proximate 
cause of the [death] [injury] Of [(mame of dece- 
dent)’ S] [mame of plaintiff)’ S]? 


ANSWER: ——___- (Write “yes” or “no”) 


lf you answered “no” to Question 2, proceed to Question 
3. If you answered “yes” to Question 2, do not answer 
Question 3 or 4; proceed to Question 5. 


QUESTION 3: Was (name of defendant)’S negligence a proximate 
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cause of a reduction in [(name of decedent)’$] 
[(name of plaintiff) $] chance to [Survive the 
condition which caused [his] [her] death] 
[have a better outcome]? 


ANSWER: —_—— (Write “yes” or “no’) 


lf you answered “no” to Question 3, do not answer any 
other questions; sign this verdict form and notify the bailiff. 
lf you answered “yes” to Question 3, proceed to Question 
4, 


QUESTION 4: What do you find to be the percentage 
reduction In [(name of decedent)’$] [(name of plaintiff)’ $] 
chance to [survive] [have a better outcome] 
proximately caused by the negligence of 


(name of defendant)? 
ANSWER: —————% (cannot exceed 50%) 
Proceed to Question 5. 


QUESTION 5: What do you find to be the [(mame of decedent)’S] 
[mame of plaintiff)’ S$] total amount of damages? 


ANSWER: $ ———_—_ 


Sign this verdict form and notify the bailiff. 


DATE: USS RA che fae i Sea 
Presiding Juror 


[Current as of September 2018./ 
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CHAPTER 107 


LEGAL MALPRACTICE 

WPI 107.00 Introduction 
WPI 107.01 Existence of Attorney-Client Relationship 
WPI 107.02 Duty to Non-Client 
WPI 107.03 Duty to Non-Client—Special Verdict Form 
WPI 107.04 Legal Malpractice—Negligence—Standard of Care 
WPI 107.05 Legal Malpractice—Negligence—Standard of Care— 

Special Expertise 
WPI 107.06 Legal Malpractice—Negligence—Burden of Proof 
WPI 107.07 Legal Malpractice—Proximate Cause 
WPI 107.08 Legal Malpractice—Negligence—Damages 
WPI 107.09 Attorney’s Fiduciary Duty 
WPI 107.10 Breach of Fiduciary Duty—Burden of Proof 
WPI 107.11 Breach of Fiduciary Duty—Damages 

WPI 107.00 
INTRODUCTION 


Three categories of legal malpractice actions. Legal malprac- 
tice actions may be based on three distinct theories: negligence; breach 
of fiduciary duty; and breach of contract. See Bowman v. Two, 104 
Wn.2d 181, 187, 704 P.2d 140 (1985) (legal malpractice actions may be 
framed either as a tort or a breach of contract); Shoemake v. Ferrer, 
143 Wn.App. 819, 831-32, 182 P.38d 992 (2008) (legal malpractice actions 
may be based on breach of fiduciary duty), affirmed on other grounds at 
168 Wn.2d 193, 225 P.3d 990 (2010); Kelly v. Foster, 62 Wn.App. 150, 
154-55, 813 P.2d 598 (1991) (legal malpractice may be based on breach 
of fiduciary duty); DeWolf & Allen, 16 Washington Practice, Tort Law & 
Practice § 16.28 (4th ed.) (addressing tort and breach of contract); Mallen, 
1 Legal Malpractice § 8:1 (2017 ed.) (addressing negligence, breach of fi- 
duciary duty, breach of contract, and fraud). 


The three types of legal malpractice actions, although related, have 
important differences. For example, negligence-based actions and 
fiduciary-based actions both sound in tort, and in most cases the two 
causes of action have similar elements. The third type of malpractice 
action has entirely different elements, which are based on contractual 
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principles rather than tort principles. In these contract-based actions, 
the plaintiff must prove a failure to perform a contractual term, rather 
than negligent performance of the contract. See DeWolf & Allen, 16 
Washington Practice at § 16.28 (4th ed.); Owens v. Harrison, 120 
Wn.App. 909, 915-16, 86 P.38d 1266 (2004). 


Organization of chapter. Instructions for the most common type 
of legal malpractice action, those based on negligence, are provided in 
WPI 107.01 through 107.08. Legal malpractice actions alleging a breach 
of fiduciary duty are addressed in three instructions. See WPI 107.09 
through 107.11. Legal malpractice actions based on a breach of contract 
are not covered in this chapter; instructions for these actions can be 
adapted from the pattern jury instructions for contract cases found in 
WPI Chapters 300 through 303. 


Questions of law and fact. The standard of care is usually ad- 
dressed by the judge as a matter of law in pre-trial motions, rather than 
by the jury. In some cases, questions of fact may need to be resolved by 
the jury. The Comments for several instructions address issues of law 
and fact. 


Alignment of parties. Legal malpractice claims sometimes are as- 
serted by the defendant, rather than by the plaintiff, such as when a 
client brings a counterclaim to an attorney’s action to collect a fee. For 
such cases, the blank lines designated “(name of plaintiff)” and “(name 
of defendant)” will need to be filled in with the other party’s name. 


Statute of limitations. The type of malpractice action can also 
determine the applicable statute of limitations. A three-year limitation 
period applies to legal malpractice actions that are based on negligence 
or breach of fiduciary duty. RCW 4.16.080(8); Davis v. Davis Wright 
Tremaine, L.L.P., 103 Wn.App. 688, 644-55, 14 P.38d 146 (2000) 
(negligence); Meryhew v. Gillingham, 77 Wn.App. 752, 755, 893 P.2d 
692 (1995) (fiduciary duty); Simburg, Ketter, Sheppard & Purdy, L.L.P. 
v. Olshan, 109 Wn.App. 436, 447, 988 P.2d 467 (1999) (fiduciary duty). 
A six-year limitation period, however, applies to malpractice actions 
that are based on written contracts: See RCW 4.16.040 (statute of limita- 
tion for actions based on written contract); Davis v. Davis Wright 
Tremaine, L.L.P., 103 Wn.App. at 649-55 (six-year ‘statute applies to 
legal malpractice actions that arise out of express or implied terms of a 
written contract; three-year statute applies to legal malpractice actions 
that are based on negligence), 


' Washington follows the discovery rule for negligence-based legal 
malpractice claims, so that the statute of limitations does not start to 
run until the client discovered, or in the exercise of reasonable diligence 
should have discovered, the facts that give rise to his or her malpractice 
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claim. Peters v. Simmons, 87 Wn.2d 400, 406, 552 P.2d 1053 (1976). 
_ Also, the Court of Appeals has adopted the continuous representation 
rule, which tolls the statute of limitations until the end of the attorney’s 
representation of the client in the same matter from which the malprac- 
tice arose, even if the client had earlier knowledge of the facts giving 
rise to his or her malpractice claim. Hipple v. McFadden, 161 Wn.App. 
550, 557-58, 255 P.3d 730 (2011); Janicki Logging & Constr. Co. v. 
Schwabe, Williamson & Wyatt, P.C., 109 Wn.App. 655, 662-63, 37 P.3d 
309 (2001). 


Jury instructions usually are not needed for statute of limitations 
issues. These issues frequently are resolved by summary judgment as a 
matter of law. If factual issues preclude summary judgment, then jury 
instructions can be drafted to fit the applicable statute and the facts of 
the case. For example, when the applicable statute is RCW 4.16.080 
(which sets a three-year limitation period and has a discovery rule), and 
when the facts of the case do not trigger the continuous representation 
rule, the following approach could be used: 


(Name of defendant) contends that (name of plaintiff)’s lawsuit was 
not filed within the time set by law. (Name of plaintiff)’s lawsuit 


was filed untimely if (name of defendant) proves that before (insert 
date three years before date of filing), (name of plaintiff) discovered 


or in the use of reasonable diligence should have discovered facts 
comprising each of the essential elements of the cause of action. 


The instruction, or a companion instruction, would need to set forth 
the essential elements. 


Reference. For further discussion of the applicable statutes of lim- 
itations, see DeWolf & Allen, 16 Washington Practice, Tort Law and 
Practice § 16.35 (4th ed.) (includes discussion of the discovery rule and 
the continuous representation rule). 


Consumer Protection Act (CPA) claims. A legal malpractice 
claim may be accompanied by a CPA claim. Pattern jury instructions 
for CPA cases are found in WPI Chapter 310. The CPA applies to the 
entrepreneurial aspects of a law practice. See the Comment to WPI 
310.09 (Definition—Trade or Commerce). 


Criminal defense cases—Distinction between legal malprac- 
tice and ineffective assistance of counsel. The standard for a legal 
malpractice case in the handling of a criminal case differs markedly 
from the standard for a claim of ineffective assistance of trial counsel in 
the appeal of a conviction. An ineffective assistance of counsel claim on 
an appeal of a criminal conviction involves a significantly lesser stan- 
dard and the case law discussing that standard is not applicable in a 
legal malpractice context. For a discussion of the requirements for prov- 
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ing ineffective assistance of counsel, see generally In re Crace, 174 
Wn.2d 835, 840, 280 P.3d 1102 (2012), and State v. Reichenbach, 153 
Wn.2d 126, 130, 101 P.3d 80 (2004). 


By comparison, for a claim of legal malpractice at a criminal trial, 
the convicted defendant must prove actual innocence by a preponder- 
ance of the evidence. See Ang v. Martin, 154 Wn.2d 477, 482-86, 114 
P.3d 637 (2005). The actual innocence requirement does not apply when 
the alleged malpractice results in an unlawfully excessive sentence fol- 
lowing a guilty plea. Powell v. Assoc. Counsel for Accused, 131 Wn.App. 
810, 129 P.3d 831 (2006). 


The actual innocence requirement does apply when the alleged 
malpractice consists of a delay in resentencing a defendant following an 
appellate ruling that his offender score had been incorrectly calculated. 
Since the term of confinement at resentencing remained within the 
broad discretion of the trial judge, Powell, which concerned a wholly il- 
legal sentence, was distinguishable. Piris v. Kitching, 185 Wn.2d 856, 
375 P.3d 627 (2016). 


Limited License Legal Technicians (LLLT). In 2013, the 
Washington Supreme Court authorized the limited practice of law by 
Limited License Legal Technicians (LLLT). APR 28. The purpose of the 
rule is “to authorize certain persons to render limited legal assistance 
or advice in approved practice areas of law.” APR 28(A). 


These pattern instructions seem applicable to Limited License Legal 
Technicians (LLT), within the scope of the limited license to practice 
law under APR 28. If an LLLT is the alleged negligent professional 
rather than an attorney, the instructions may need to be modified. See 
APR 28 and LLLT RPC. No case law is available as of the publication of 
this edition of the pattern instructions. 


[Current as of September 2018. ] 


638 


LEGAL MALPRACTICE WPI 107.01 


WPI 107.01 


_ EXISTENCE OF ATTORNEY-CLIENT 
RELATIONSHIP 


(Name of plaintiff) Claims that (mame of defendant) WaS acting as 
[his] [her] attorney. In order to prove this, (name of plaintiff) has 
the burden of proving each of the following propositions: 


(1) That (ame of plaintiff) Sought or received (mame of defen- 
dant)S advice on legal matters; 


(2) That mame of plaintit) believed that mame of defendant) WaS 
acting @S (name of plaintiffy’S attorney; and 


(3) That (name of plaintiff's belief was reasonable based 
on the circumstances, including but not limited 
tO (name of defendant) S words and actions. 


[Discussing the subject matter of a transaction does 
not by itself establish an attorney-client relationship.] 
[Preparing documents that formalize a transaction does 
not by itself establish an attorney-client relationship.] 


[Payment, or non-payment, of a fee is a circumstance 
for you to consider in determining whether an attorney- 
client relationship existed. [The fact that a fee was paid, or 
was not paid, does not necessarily establish whether (ame 
of plaintiff) formed a reasonable belief that (name of defendant) acted 
as [his] [her] lawyer.]] 





[An attorney-client relationship may exist even if the 
agreement between the attorney and client is not in 
writing.] 


[When a client employs substitute counsel in the same 
matter, any previous attorney-client relationship ends.] 
NOTE ON USE 


Use this instruction when there is a factual dispute concerning the 
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existence of an attorney-client relationship. Use bracketed material as 
applicable. 


If the plaintiff is a legal entity rather than an individual person, 
then the instruction will need to be modified accordingly. 


COMMENT 


Questions of law versus questions of fact. The duty of care is a 
question of law for the court. If, however, the material facts are in 
dispute about whether the plaintiff and defendant had formed an 
attorney-client relationship, then the jury decides the questions of fact 
that bear on whether the attorney-client relationship exists. Stiley v. 
Block, 1830 Wn.2d 486, 498-502, 925 P.2d 194 (1996); Bohn v. Cody, 119 
Wn.2d 357, 363-64, 832 P.2d 71 (1992). 


Reasonableness of client’s belief. When a person talks with a 
lawyer and subjectively believes that the lawyer is acting on his or her 
behalf, that subjective belief, standing alone, does not establish an 
attorney-client relationship. State v. Hansen, 122 Wn.2d 712, 720, 862 
P.2d 117 (1993). The plaintiff must establish that he or she reasonably 
formed a belief that the defendant was acting as the plaintiffs attorney; 
reasonableness must be based on the circumstances, including the at- 
torney’s words and actions, and other facts that occurred during the 
time of the allegedly tortious acts. In re Egger, 152 Wn.2d 3938, 409-11, 
98 P.3d 477 (2004); Bohn v. Cody, 119 Wn.2d at 364, 


Discussion of transactions; preparation of documents, If the 
evidence of an attorney-client relationship consists in large part of 
discussions of the subject matter of a transaction, or preparation of 
documents relating to the transaction, the first two bracketed sentences 
may be given. Bohn v. Cody, 119 Wn.2d 357, 363-64, 832 P.2d 71 (1992). 


Written agreement not required; payment of fee not 
required. An attorney-client relationship may be implied by the 
conduct of the parties—the agreement, scope, and terms of the relation- 
ship do not need to be spelled out in writing. In re Egger, 152 Wn.2d 
393, 410, 98 P.3d 477 (2004). Likewise, payment or non-payment of a 
fee is not conclusive proof that an attorney-client relationship was or 
was not formed—it is simply one of the circumstances for consideration. 
In re Egger, 152 Wn.2d 393, 410, 98 P.38d 477 (2004); In re McGlothlen, 
99 Wn.2d 515, 523, 663 P.2d 1330 (1983), 


Employment of new counsel. The instruction’s last bracketed 
sentence applies when substantial evidence shows that alleged malprac- 
tice occurred after the defendant’s attorney-client relationship with 
plaintiff ended. Even if an attorney fails to file a notice of withdrawal of 
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counsel, the relationship still terminates upon the plaintiffs employ- 
ment of replacement counsel, as long as no prejudice resulted from the 
failure to notify the client. Lockhart v. Greive; 66 Wn.App. 735, 740-43, 
834 P.2d 64 (1992). 


[Current as of September 2018.] 
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DUTY TO NON-CLIENT 


(Name of non-client) haS the burden of proving that mame of 
defendant) S representation of (name of client) was intended to ben- 


efit (name of non-client). 





In deciding whether this burden has been met, you 
are to consider whether the following [fact has] [facts 
have] been proved: 


(Insert here the factual issues underlying the Trask test 
that the jury needs to resolve; see the Note on Use and 
Comment.) 


You have been given a special verdict form that asks 
you whether [this fact has] [these facts have] been proved. 
Fill in the special verdict form according to your answer. 
Follow the directions on the special verdict form for what 
to do next. 


NOTE ON USE 


This instruction rarely will be needed. Whether a duty is owed to a 
non-client depends on the judge’s weighing of the Trask factors. Usu- 
ally, this decision is made as a matter of law during pre-trial motions. 
The pattern instruction would be used only if factual issues have 
precluded the judge from deciding the issue as a matter of law. 


For the reasons given in the Comment, the instruction should not 
list the six Trask factors, but should instead set forth the specific factual 
disputes underlying those factors. 


‘Depending on the nature and complexity of the underlying factual 
dispute, the judge will need to consider the best way in which to inte- 
grate the jury's factual findings with the rest of the jury’s deliberations. 
If, for example, the Trask analysis turns on a single disputed fact, the 
judge may use the accompanying special verdict form (WPI 107.03) to 
instruct the jurors how they are to proceed with the rest of their 
deliberations depending on their resolution of the single factual issue. 
For more complicated factual disputes, other approaches may be needed. 
For further discussion, see the Comment below, and the Note on Use 
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and Comment for WPI 107,03 (Duty to Non-Client—Special Verdict 
Form). 


COMMENT 


Trask test for non-client standing. As a general rule, only a cli- 
ent has standing to sue his or her lawyer for malpractice. An exception, 
however, allows for third party standing under a six-factor balancing 
test to determine whether a lawyer owes a duty to a non-client. Trask v. 
Butler, 123 Wn.2d 835, 841, 872 P.2d 1080 (1994); Cummings v. 
Guardianship Servs. of Seattle, 128 Wn.App. 742, 756-57, 110 P.3d 796 
(2005); In re Karan, 110 Wn.App. 76, 81-87, 38 P.3d 396 (2002). The six 
factors are: 


(1) the extent to which the [lawyer’s representation of the cli- 
ent] was intended to affect the plaintiff; 


(2) the foreseeability of harm to the plaintiff; 


(3) the degree of certainty that the plaintiff [would suffer] 
injury; 


(4) the closeness of the connection between the defendant’s 
conduct and the injury; 


(5) the policy of preventing future harm; and 


(6) the extent to which the [legal] profession would be unduly 
burdened by a finding of liability. 


Trask v. Butler, 123 Wn.2d at 842-43. See also Stewart Title Guaranty 
Co. v. Sterling Savings Bank, 178 Wn.2d 561, 570, 311 P.3d 1, 5 (2013) 
(*[A] nonclient may not pursue a claim of malpractice against another’s 
attorney unless the nonclient shows, as a threshold matter, that the at- 
torney’s representation was to some extent intended to benefit the 
nonclient.”) 


Trask test—Questions of law and fact. The six Trask factors 
should not be listed in a jury instruction, because some of the factors 
involve policy questions that a judge, not the jury, needs to resolve. Ac- 
cordingly, the trial court usually decides standing under Trask as a 
matter of law before trial. See, e.g., Trask v. Butler, 123 Wn.2d 835, 
841, 872 P.2d 1080 (1994) (decided on summary judgment); Cummings 
v. Guardianship Servs. of Seattle, 128 Wn.App. 742, 756-57, 110 P.3d 
796 (2005) (decided on summary judgment); Hetzel v. Parks, 93 Wn.App. 
929, 936, 971 P.2d 115 (1999) (decided under CR 12(b)(6)). If there is a 
dispute of material fact regarding a factor, then the court needs to draft 
a jury instruction to resolve the factual issue at trial. 
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Integrating this instruction with other instructions. In some 
cases, it might be difficult to incorporate this instruction into the other 
malpractice instructions. Most of the difficulty arises from the timing of 
the different decisions that need to be made. The jury needs to resolve 
the factual dispute related to the Trask factors. The judge then needs to 
use the jury’s decisions to complete the balancing of the Trask factors. If 
the Trask analysis allows the non-client to maintain the cause of action, 
then the judge needs to instruct the jury as to the elements for the 
cause of action. This sequence of decision-making, however, would 
require an interruption in the jury’s deliberation process. 


The judge may be able to streamline the decision-making process in 
cases involving a single key disputed fact, by using the accompanying 
special verdict form, WPI 107.03 (Duty to Non-Client—Special Verdict 
Form). The special verdict form asks the jurors a single yes/no question 
about the disputed fact, and then directs jurors that a “yes” answer 
means that they continue to deliberate on the merits of the non-client’s 
claim against the attorney, and a “no” answer means that they are not 
to consider anything further on that claim. Potentially this same ap- 
proach could also be used if there were a set of related facts that could 
be fit into a single yes/no question of this type. If the factual dispute 
does not easily fit into this type of question, then another approach will 
be needed. 7 


[Current as of September 2018.] 
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WPI 107.03 
DUTY TO NON-CLIENT—SPECIAL VERDICT FORM 


QUESTION: Did (name of non-client) prove the following 
fact[s]: | 


(Insert the disputed facts that underlie the determination 
of whether the attorney owed a duty to the non-client. A 
sample question is set forth in the Comment below.) 


ANSWER: ——- (Wrrite “yes” or “no”) 


(DIRECTION: If your answer is “yes,” then you will 
proceed to consider the other elements of the plaintiff's 
[legal malpractice] claim set forth in Instruction No. ——. 


lf your answer is “no,” then your verdict is complete for 
this claim; sign and date this special verdict and notify the 
bailiff.) 


Date: RU terraree s+" VUnesimmmaeny et 
Presiding Juror 


NOTE ON USE 


Use this verdict form with WPI 107.02 (Duty to Non-Client). The 
verdict form applies only in the unusual circumstances discussed in the 
Note on Use and Comment to WPI 107.02 (Duty to Non-Client). 


COMMENT 


The questions to insert into this verdict form will depend on the 
factual dispute involved in the particular case. Practitioners will need 
to carefully consider the phrasing of the question, to make sure that the 
factual dispute is phrased in a way that is determinative of the Trask 
analysis, per the discussion in the Note on Use and Comment to WPI 
107.02 (Duty to Non-Client). For example, in a case involving the forma- 
tion of a contract, the following question could be used if a “yes” answer 
would tip the Trask balancing test in favor of a duty to the non-client 
and a “no” answer would yield the opposite result: 


Did (name of non-client) prove that [he] [she] was intended to be 
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the ultimate beneficiary of the contract that (name of attorney) 
drafted for (name of client)? 


[Current as of September 2018.] 
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WPI 107.04 


LEGAL MALPRACTICE—NEGLIGENCE— 
STANDARD OF CARE 


An attorney in the State of Washington owes to the 
client a duty to comply with the standard of care for 
attorneys. 


An attorney has a duty to use that degree of skill, care, 
diligence, and knowledge possessed and used by a rea- 
sonable, careful, and prudent attorney in the State of 
Washington acting in the same or similar circumstances. 


Failure to use such skill, care, diligence, and knowl- 
edge constitutes a breach of the standard of care and is 
negligence. 


[A poor legal outcome does not, by itself, establish 
that the attorney was negligent.] | 


NOTE ON. USE 


Use this instruction in all cases involving a claim against an at- 
torney for professional negligence. Do not use WPI 10.01 (Negligence— 
Adult—Definition); the ordinary definition of negligence should not be 
used in a malpractice case. 


Use WPI 107.06 (Legal Malpractice—Negligence—Burden of Proof) 
with this instruction. 


Use the bracketed final sentence only if the jury could reasonably 
interpret the evidence to mean that a poor outcome proves that the at- 
torney was negligent. 


In appropriate cases, language regarding the exercise of judgment 
may be added to this instruction. For further discussion, see the 
Comment. 


COMMENT 


Contours of the standard of care. The elements of a legal mal- 
practice action are: duty of care; breach of the duty; proximate cause; 
and damages. Hizey v. Carpenter, 119 Wn.2d 251, 260-61, 830 P.2d 646 
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(1992); Stangland v. Brock, 109 Wn.2d 675, 679, 747 P.2d 464 (1987). A 
state-wide standard of care applies to Washington attorneys. Hizey v. 
Carpenter, 119 Wn.2d at 261; Cook, Flanagan and Berst v. Clausing, 73 
Wn.2d 393, 396, 488 P.2d 865 (1968); see also Mallen, 2 Legal Malprac- 
tice § 20:6 (2017 ed.) (summarizing the law from other jurisdictions and 
concluding that a state-wide standard is the most logical and commonly 
used approach). | 


Poor legal outcome. The instruction includes a bracketed 
sentence indicating that a poor legal outcome, by itself, does not estab- 
lish an attorney’s negligence. An attorney 


is not liable for the loss of a case unless such loss occurred:by rea- 

gon of his failure to possess a reasonable amount of skill or knowl- 
edge, or by reason of his negligence or failure to exercise a reason- 
able amount of skill and knowledge as an attorney. 


Cook, Flanagan and Berst v. Clausing, 73 Wn.2d 398, 395, 488 P.2d 865 
(1968); Ward v. Arnold, 52 Wn.2d 581, 584, 328 P.2d 164 (1958); Bank 
of Anacortes v. Cook, 10 Wn.App. 391, 400, 517 P.2d 633 (1974). 


Exercise of judgment. Practitioners will need to decide in a par- 
ticular case whether it would be appropriate to supplement this instruc- 
tion to address the exercise of judgment, or whether it would be prefer- 
able to simply instruct the jurors on the general standard of care for 
attorneys. Any instructional language on this issue must be carefully 
considered. See generally Cook, Flanagan and Berst v. Clausing, 73 
Wn.2d at 396; Clark County Fire Dist. No. 5 v. Bullivant Houser Bailey 
P.C., 180 Wn.App. 689, 324 P.3d 743; Halvorsen v. Ferguson, 46 
Wn.App. 708, 735 P.2d 675 (1986); see also Mallen, 2: Legal Malpractice 
§ 19:1 et seq. (2017 ed.) (discussing cases from other jurisdictions). 


Rules of Professional Conduct. The Rules of Professional 
Conduct (RPC) do not alone create the standard of care for malpractice 
liability, and violation of the RPC does not give rise to an independent 
cause of action for negligence. See Hizey v. Carpenter, 119 Wn.2d 251, 
258-59, 830 P.2d 646 (1992); Mallen, 2 Legal Malpractice § 20:11 (2017 
ed.) (concluding that the general rule in other jurisdictions is that viola- 
tion of an ethics rule alone does not create a cause of action). The stan- 
dard of care that applies to a particular case may or may not be based 
on language from the RPCs, depending on the circumstances at issue. 
Hizey v. Carpenter, 119 Wn.2d at 262. An instruction that uses 
language from the RPCs must not identify the RPCs as its source; doing 
so could mislead jurors into concluding that a violation of the RPCs by 
itself constitutes malpractice. Hizey v. Carpenter, 119 Wn.2d at 265-66. 
Similarly, an expert may testify using language from the RPC but may 
not directly refer to the RPC. Hizey v. Carpenter, 119 Wn.2d at 265-66; 
Hetzel v. Parks, 93 Wn.App. 929, 935, 971 P.2d 115 (1999). See also 
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Eriks v. Denver, 118 Wn.2d 451, 824 P.2d 1207 (1992) (whether there 
has been a violation of the RPC is a question of law and not of fact.) 


Expert testimony. Expert testimony is generally required to es- 
tablish whether there has been a breach of the applicable standard of 
care in a legal malpractice action, unless the alleged breach of the stan- 
_ dard of care is a matter within the common knowledge of laypersons. 
Walker v. Bangs, 92 Wn.2d at 858; Geer v. Tonnon, 137 Wn.App. 838, 
850-51, 155 P.38d 163 (2007). Accord Slack v. Luke, 192 Wn.App 909, 
916-17, 370 P.3d 49 (2016). 


Standard of care for non-lawyers who are practicing law. 
Non-attorneys who engage in an unauthorized or unlicensed practice of 
law are held to the same standard of care as attorneys. Bowers v. Trans- 
america Title Ins. Co., 100 Wn.2d 581, 586-89, 675 P.2d 193 (1983); 
Burien Motors, Inc. v. Balch, 9 Wn. App. 573, 577-78, 513 P.2d 582 
(1973). In a case against a non-lawyer who is attempting to practice law 
and allegedly commits what would be malpractice for a lawyer, this 
instruction should be modified to reflect the non-lawyer’s status and 
explain that the standard of care for attorneys applies nonetheless. 


Certain categories of para-professionals are authorized but not 
licensed to prepare legal documents; whether the attorney standard of 
care applies to a person who assists another with a legal matter is 
decided on a case-specific basis. Compare In re Marks, 91 Wn.App. 325, 
335, 957 P.2d 235 (1998) (non-attorney friends of plaintiff helped 
prepare plaintiffs will; Court of Appeals found that this constituted the 
practice of law and attorney standard of care applied) with In re Estate 
of Knowles, 135 Wn.App. 351, 143 P.38d 864 (2006) (merely filling out a 
pre-printed will form does not constitute practice of law); In re Shepard, 
169 Wn.2d 697, 239 P.3d 1066 (2010) (holding that an attorney acted 
unethically when he allowed non-attorneys to discuss with clients the 
costs and benefits of living trusts and to select specific living trust docu- 
ments for the clients); but see Cultum v. Heritage House Realtors, Inc., 
103 Wn.2d 628, 694 P.2d 630 (1985) (holding that licensed real estate 
brokers or licensed salespersons are authorized to complete lawyer- 
prepared earnest money agreements, provided that in doing so they 
comply with the standard of care of an attorney). 


See WPI 107.00 (Introduction) concerning Limited License Legal 
Technicians, 


References. General discussions of an attorney’s standard of care 
are found in DeWolf & Allen, 16 Washington Practice, Tort Law & 
Practice § 16.31 (4th ed.), and in Mallen, 2 Legal scant bide Chapter 
20 (2017 ed.). 


[Current as of September 2018.] 
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LEGAL MALPRACTICE—NEGLIGENCE— 
STANDARD OF CARE—SPECIAL EXPERTISE 


An attorney owes to the client a duty to comply with 
the standard of care for attorneys. 


An attorney who holds himself or herself out as hav- 
ing special expertise IN (fill in area of special expertise; for example, tax law) 
has a duty to use the degree of skill, care, diligence, and 
knowledge possessed and used by a reasonable, careful, 
and prudent (fill in type of attorney; for example, tax attorney) in the State 
of Washington acting in the same or_ similar 
circumstances. 


Failure to use such skill, care, diligence, and knowl- 
edge constitutes a breach of the standard of care and is 
negligence. 


[A poor legal outcome does not, by itself, establish 
that the attorney was negligent.] 


NOTE ON USE 


Use this instruction, in lieu of WPI 107.04 (Legal Malpractice— 
Negligence—Standard of Care), if the trial court has determined there 
is sufficient evidence concerning the area of practice and the lawyer’s 
representations concerning his/her expertise to warrant application of a 
different standard of care. 


COMMENT 


The instruction is an adaptation of the basic instruction on an at- 
torney’s standard of care, WPI 107.04 (Legal Malpractice—Negligence— 
Standard of Care). The adaptation was drafted using the counterpart 
medical malpractice instruction as a guide. See WPI 105.02 (Negli- 
gence—Health Care Provider—Specialist). 


The trial judge will need to decide as a matter of law whether a 
particular area of practice, and a particular attorney’s representations 
about his or her expertise, calls for a different standard of care. The 
Washington Supreme Court has concluded: “Generally, [attorneys who 
hold themselves] out as specializing and as possessing greater than 
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ordinary knowledge and skill in a particular field, will be held to the 
standard of performance of those who hold themselves out as specialists 
in that area.” Walker v. Bangs, 92 Wn.2d 854, 860, 601 P.2d 1279 (1979) 
(at issue was expertise in litigating maritime cases). 


In a subsequent case, the Supreme Court characterized the Walker 
analysis as dictum, but did not reject it, and the court also cited a 
national treatise as supporting the imposition of a more particular stan- 
dard of care for some specialized areas of practice. See Hizey v. 
Carpenter, 119 Wn.2d 251, 267-68, 830 P.2d 646 (1987) (citing 1 Mallen 
& Smith § 15.4). The Hizey court held that real estate attorneys are not 
subject to a standard of care for special expertise. Hizey v. Carpenter, 
119 Wn.2d at 267-68. Taken together, Walker and Hizey support the 
use of a more particular standard of care for those who claim expertise 
in litigating federal maritime cases and the use of the general standard 
of care for real estate practitioners; other circumstances will need to be 
separately evaluated. 


[Current as of September 2018.] 
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LEGAL MALPRACTICE—NEGLIGENCE—BURDEN 
OF PROOF 


(Name of plaintiff) has the burden of proving each of the fol- 
lowing propositions: 


(1) [That (mame of defendant) WAS (name of plaintiffs) attorney at 
the time of the acts in question] [That (mame of 
defendant) Owed a fiduciary duty to (mame of plaintiff) at 
the time of the acts in question]; 


(2) That (mame of defendant) failed to comply with the stan- 
dard of care and was therefore negligent; 


(3) That (mame of plaintiff) was [injured] [damaged]; and 


(4) That the negligence Of (name of defendant) WaS a 
proximate cause Of (name of plaintiffs) [injury] 
[damage]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for (name of plaintiff. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for (name of defendant). 


NOTE ON USE 


The instruction sets forth the plaintiffs burden of proof for a 
negligence-based legal malpractice action. 


The first element includes bracketed alternatives. Use the first 
alternative when the plaintiff alleges an attorney-client relationship 
with the defendant. Use the second alternative when the plaintiff al- 
leges that he or she is a non-client to whom the defendant owed a fidu- 
ciary’s duty of care. If element (1) has already been determined as a 
matter of law by the judge, then use the applicable alternative and 
instruct the jury that the element has already been established. 


If there are disputes of material fact concerning the existence of an 
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attorney-client relationship, and/or if there are factual matters involv- 
ing the possible duty of the attorney toward a third party, use this 
instruction with WPI 107.01 (Existence of Attorney-Client Relationship) 
and WPI 107.02 (Duty to Non-Client), as appropriate. 


Use WPI 107.04 (Legal Malpractice—Negligence—Standard of 
Care) with this instruction, Do not use WPI 10.01 (Negligence—Adult— 
Definition) in a professional malpractice case. 


Use bracketed material as appropriate. Use WPI 21.01 (Meaning of 
Burden of Proof—Preponderance of the Evidence) with this instruction. 
For cases that involve multiple defendants, this instruction will need to 
be modified. See WPI 21.02.01 (Burden of Proof on the Issues—No Affir- 
mative Defense—Two or More Defendants); WPI 41.03 (Two or More 
Defendants—Different Legal Duties). 


COMMENT 


Elements. The elements of a negligence-based legal malpractice 
action are: duty of care; breach of the duty; proximate cause; and 
damages. Hizey v. Carpenter, 119 Wn.2d 251, 261, 830 P.2d 646 (1987); 
Stangland v. Brock, 109 Wn.2d 675, 682, 747 P.2d 464 (1987). Accord- 
ingly, the plaintiff must show: 


1. The existence of an attorney-client relationship giving rise 
to a duty of care on the part of the lawyer; 


2. An act or omission breaching that duty of care; 
3. Damage to the client; and 


4. The breach of duty must have been a proximate cause of the 
damage to the client. 


DeWolf, 29 Washington Practice, Washington Elements of an Action 
§ 17:1 (2016-2017 ed.). 


In Schmidt v. Coogan, 181 Wn.2d 661, 680, 335 P.3d 424, 435 (2014), 
the court held that the uncollectibility of an underlying judgment is an 
affirmative defense to legal malpractice that the defendant-attorney 
must plead and prove. 


For further discussion of specific issues, see: the Comment to WPI 
107.04 (concerning the standard of care in a legal malpractice case); the 


Comment to WPI 107.07 (concerning proximate cause); and the Com- 
ment to WPI 107.08 (concerning damages). 


[Current as of September 2018.] 
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WPI 107.07 
LEGAL MALPRACTICE—PROXIMATE CAUSE 


lf you determine that (name of defendant attorney) WaS negligent 
[in handling (name éf client)’s case] [in [his] [her] representa- 
tion Of (mame of client)], then you must decide whether that 
negligence was a proximate cause of injury or damage to 


(name of client). 


The term “proximate cause” means a cause which in 
a direct sequence produces the injury or damage com- 
plained of and without which that injury or damage would 
not have happened. In this case, you should make this de- 
termination of proximate cause by deciding whether (name of 
client) Would have achieved a better outcome in [his] [her] 
[original case] [legal matter] if [his] [her] attorney (ame of 
defendant attorney) had not been negligent. 


NOTE ON USE 








This instruction is to be used in malpractice cases. The instruction 
includes bracketed alternatives to encompass alleged negligence in 
handling a client’s original case or other legal matters. The instruction 
was adapted from the standard instruction on proximate cause, WPI 15. 
01, for use in a legal malpractice case. 


The instruction will not be needed for cases in which proximate 
cause will be decided by the judge as a matter of law, such as cases 
involving negligence in appellate practice or cases in which the 
proximate cause issue requires analysis of how a court would interpret 
points of law. See discussion in the Comment. 


This instruction should be given with WPI 107.04 (Legal Malprac- 
tice—Negligence—Standard of Care), WPI 107.06 (Legal Malpractice— . 
Negligence—Burden of Proof), and WPI 107.08 (Legal Malpractice— 
Negligence—Damages). 


For the instruction’s second paragraph, practitioners may choose to 
use more specific terminology to fit a particular case, such as “would 
have achieved a better outcome in the contract negotiations.” | 


COMMENT 


This instruction incorporates the “but for” analysis from WPI 15.01 
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(Proximate Cause—Definition): whether the client would have fared 
better but for the attorney’s negligence. See Daugert v. Pappas, 104 
Wn.2d 254, 257-58, 704 P.2d 600 (1985) (allegation that lawyer com- 
mitted malpractice by failing to petition for review to Washington 
Supreme Court); Lavigne v. Chase, Haskell, Hayes & Kalamon, P.S., 
112 Wn.App. 677, 683, 50 P.3d 306 (2002) (allegation that lawyer com- 
mitted malpractice by agreeing to a settlement); Sherry v. Diercks, 29 
Wn.App. 433, 437-39, 628 P.2d 1336 (1981) (allegation that lawyer com- 
mitted malpractice by deciding to not pursue defense and agreeing to 
default judgment). The jury will normally decide the issue of cause in 
fact—whether the plaintiff would have prevailed on the merits if a jury 
had been properly presented with evidence and law at the first trial, 
but for the negligence of the attorney. Daugert v. Pappas, 104 Wn.2d at 
257-64; Taylor v. Bell, 185 Wn.App. 270, 340 P.3d 951 (2014), review 
denied 183 Wn.2d 1012 (2015). 


The difference in outcome between the first case and the “trial 
within a trial” may not be completely or partially caused by the 
negligence of the attorney in the first case. For example, the evidence in 
the malpractice case (the “trial within a trial”) may have been pre- 
sented more skillfully by the newly hired trial attorney in the second 
case, resulting in a more favorable outcome without any negligence by 
the original attorney. It can be difficult to isolate those aspects of the 
more favorable outcome that were attributable to the attorney’s 
negligence from those aspects that were attributable to other factors. 
See, e.g., Mallen, 4 Legal Malpractice § 37:38-37:90 (2017 ed.) (discuss- 
ing, in the sections entitled “Retrial” and “Evidentiary Considerations,” 
some of the difficulties involved in structuring the “trial within the 
trial” so that any difference in outcome from the original trial are at- 
tributable to the original attorney’s errors rather than to other factors). 


Proximate cause cannot be based on speculation or conjecture. 
Daugert v. Pappas, 104 Wn.2d 254, 260, 704 P.2d 600 (1985). 


If the issues involve negligence in appellate practice, or if the 
proximate cause issue requires analysis of how a court would interpret 
a point of law, then the proximate cause jury instruction should not be 
given because the proximate cause issue will be decided by the court as 
a matter of law. Daugert v. Pappas, 104 Wn.2d at 257-62, 704 P.2d 600 
(1985); Geer v. Tonnon, 137 Wn.App. 838, 844-50, 852, 155 P.3d 163 
(2007); Nielson v. Eisenhower & Carlson, 100 Wn.App. 584, 594-95, 999 
P.2d 42 (2000); Brust v. Newton, 70 Wn.App. 286, 290-94, 852 P.2d 
1092 (1993) (holding that a jury in a malpractice action may decide 
proximate cause issues from the underlying dissolution action, even 
though in the dissolution action those issues would have been decided 
by a judge, but the jury would not be able to address any issues from 
the underlying action that would require analysis of legal authorities). 


Cases involving negligence in appellate practice can be especially 
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challenging. If an attorney fails to timely file an appeal in a case, then 
the trial judge in the second case (the one alleging malpractice) must 
decide whether the appellate court in the original case would have re- 
versed the original trial.court decision and remanded for a new trial, 
and a jury in the second case would need to decide what would have 
happened in the remanded trial. 


[Current as of September 2018.]. - 190 
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LEGAL MALPRACTICE—NEGLIGENCE—DAMAGES 


It is the duty of the court to instruct you as to the 
measure of damages. [By instructing you on damages, the 
court does not mean to suggest for which party your 
verdict should be rendered. | 


[If your verdict is for (ame of plaintiff, then] you. must 
determine the amount of money that will reasonably and 
fairly compensate (name of plaintiff) for such damages as you 
find were proximately caused by the negligence of (ame of 
defendant). 


[If you find for (mame of plaintifp,] you should consider the 
following types of damages: 


(1) the difference between the amount actually 
recovered by (ame of plaintiff) in the original case, 
and the amount that you determine would have 
been recovered if (name of defendant) had not been 
negligent in handling the original case; and 


(2) expenses that mame of plaintiff. reasonably incurred to 
avoid or reduce the loss caused by (name of defendant's) 
negligence. 


The burden of proving damages rests with (ame of 
plaintiff. It is for you to determine, based on the evidence, 
whether any particular type or amount of damages has 
been proved by a preponderance of the evidence. 








Your award must be based on evidence and not upon 
speculation, guess, or conjecture. 


NOTE ON USE 


This instruction addresses damages for negligence-based malprac- 
tice cases. For cases involving a breach of a fiduciary duty instead of 
negligence, use WPI 107.11 (Breach of Fiduciary Duty—Damages) 
instead of this instruction. 
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Complete this instruction by inserting appropriate elements of dam- 
ages; the phrases inserted should reflect the elements of damages rele- 
vant to the legal malpractice action. If there is a directed verdict or 
admitted liability, delete the first three bracketed phrases. If cross- 
claims or third-party claims are asserted, modify the text and/or use 
WPI 41.05 (Counterclaim—Cross-Claim—Third-Party Claim). 


The paragraph numbered (1) is drafted for cases in which malprac- 
tice is alleged to have been committed by a plaintiffs attorney in a 
lawsuit. If the circumstances are otherwise, this paragraph will need to 
be modified to fit the particulars of the case. For example, if malpractice 
is alleged in the drafting of a contract, paragraph (1) might read: “the 
difference between the value of the contract as written and the value of 
the contract if (name of defendant) had not been negligent in preparing 
ae 


For a discussion of noneconomic damages, see the Comment below. 


See WPI Chapter 45 (Forms of Verdicts) for appropriate verdict 
forms. 


COMMENT 


This instruction is derived primarily from WPI 30.01.01 (Measure 
of Economic and Noneconomic Damages—Personal Injury—No Contrib- 
utory Negligence). Care should be taken to identify the particular injury 
and appropriate potential damages linked to that injury as warranted 
by the evidence presented in the case. In a legal malpractice case, 
specific injury and the exact damages that flow from that injury may be 
especially challenging to isolate and determine with precision, and the 
trial court must be diligent in giving guidance to the jury. See generally 
Mallen, 3 Legal Malpractice § 21:1 (2017 ed.) 


Direct or consequential damages. Direct damages may be 
sought, including for the value of a lost settlement opportunity or the 
cost of a disadvantageous settlement. See Mallen, 3 Legal Malpractice 
§ 21:16 (2017 ed.). In appropriate circumstances, a plaintiff may also 
seek consequential damages, such as economic damages and mitigation 
damages. Mallen, 3 Legal Malpractice § 21:17—21:14 (2017 ed.). 


Attorney fees as damages. The plaintiff is entitled to a full 
recovery of damages, without offsetting the attorney fees that the 
plaintiff would have paid the defendant attorney in the underlying 
action. Damages are calculated “without deducting a negligent at- 
torney’s hypothetical contingency fee,” because the plaintiff was 
required to “expend fees on a second lawyer in order to finish the job 
the first lawyer neglected to do.” Shoemake v. Ferrer, 168 Wn.2d 193, 
201, 225 P.3d 990 (2010). 
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In Shoemake, the Court of Appeals discussed whether attorney fees 
incurred in the malpractice action (as opposed to attorney fees incurred 
in the underlying case that triggered the malpractice action) are recov- 
erable in a damage award: “[a]ttorney fees are properly considered as 
mitigation damages only where a defendant’s conduct results in the 
plaintiff being involved in litigation with a third party—not simply 
when an attorney’s negligence draws a lawsuit from the plaintiff.” 
Shoemake vy. Ferrer, 143 Wn.App. 819, 830-31, 182 P.3d 992 (2008) 
(emphasis in original), affirmed on other grounds at 168 Wn.2d 193, 
201, 225 P.3d 990 (2010) (the Supreme Court did not accept review of 
this part of the Court of Appeals’ opinion). 


If attorney fees are part of a damage award, the damage award 
that includes those fees is decided by the jury; on the other hand, if the 
attorney fees are awarded as costs then the trial court decides whether 
to award fees and if so, in what amount. Hough v. Stockbridge, 152 
Wn.App. 328, 348-50, 216 P.3d 1077 (2009); Jacob’s Meadow Owners 
Ass'n v. Plateau 44 II, LLC, 189 Wn.App. 743, 757-62, 162 P.3d 1153 
(2007). 


“The ABC rule is an equitable rule under which attorney fees are 
compensable as consequential damages in certain situations.” LK 
Operating, LLC v. Collection Group, LLC, 181 Wn.2d 117, 123, 330 P.3d 
190, 193 (2014). The three elements of the rule are (1) a wrongful act or 
omission by A toward B, (2) which exposes or involves B in litigation 
with C, and (3) C was not connected with the initial wrongful act or 
omission. All three elements must be established for consequential 
damages to be available. See LK Operating, LLC v. Collection Group, 
LLC, 181 Wn.2d 117, 330 P.38d 190 (2014) (dismissal of claim affirmed 
when all three elements were not established). 


Because the ABC rule is equitable in character, an award of fees 
under this rule, and equitable defenses such as unclean hands, are deci- 
sions for the trial judge, not the jury. 


Attorney fees as costs; disgorgement of fees for breach of fi- 
duciary duty. As a general rule, each party in a lawsuit bears its own 
expenses. In certain cases, recovery of attorney fees is authorized by 
statute, contract, or an equitable exception to the general rule. In re 
Impoundment of Chevrolet Truck, 148 Wn.2d 145, 160, 60 P.3d 53 
(2002). On the other hand, if the plaintiff in a malpractice suit has al- 
ready paid fees to the defendant, and is now seeking reimbursement of 
those fees, the amount of the fees already paid may constitute a proper 
element of damages. Professional misconduct may be grounds to deny 
an attorney’s claim for fees; fraud or gross misconduct by the attorney 
may give the client a complete defense. Ross v. Scannell, 97 Wn.2d 598, 
610, 647 P.2d 1004 (1982). 


The trial court has inherent power to order disgorgement of fees 


659 


WPI 107.08 NEGLIGENCE—PROXIMATE CAUSE 


paid by the client if the trial court determines that an attorney has 
committed fraud or gross misconduct, see Kelly v. Foster, 62 Wn.App. 
150, 155, 8138 P.2d 598 (1991), or has breached a fiduciary duty to the 
client. Eriks'v. Denver, 118 Wn.2d 451, 462-68, 824 P.2d 1207 (1992); 
Shoemake v. Ferrer, 168 Wn.2d 193, 202, 225 P.38d 990 (2010). Disgorge- 
- ment of fees is a:discretionary decision for the trial judge, not the jury. 


In Arden v. Forsberg & Umlauf, P.S., 189 Wn.2d 315, 402 P.3d 245 
(2017), the Washington Supreme Court rejected the plaintiffs’ claim for 
disgorgement of attorney fees paid on their behalf by their insurance 
company, holding that “[slince the [plaintiffs] paid no fees, there is 
nothing to disgorge.” Arden v. Forsberg & Umlauf, P.S., 189 Wn.2d at 
330, 402 P.3d at 252. 


Criminal cases. When attorney negligence is alleged to have been 
committed in a criminal case, then the malpractice plaintiff (i.e., the 
criminal defendant) must prove actual innocence of the crime, by a 
preponderance of the evidence, in order to establish the damage ele- 
ment of legal malpractice. Ang v. Martin, 154 Wn.2d 477, 482-86, 114 
P.3d 637 (2005). If the malpractice affected only the criminal sentence, 
rather than the conviction, there may be an exception to the actual in- 
nocence rule. See generally Powell v. Assoc. Counsel for Accused, 125 
Wn.App. 773, 106 P.3d 271 (2005), appeal after remand, 146 Wn.App. 
242, 191 P.8d 896 (2006) (plaintiff failed to establish that criminal 
defense attorney breached the standard of care, and plaintiff failed to 
establish damages, for alleged mistake in the context of preparing for 
sentencing). See also Piris v. Kitching, 185 Wn.2d 856, 375 P.3d 627 
(2016). 


Purpose of damages. The aim of a legal malpractice damage 
award is to restore plaintiff to the position he or she would have been in 
if the attorney (or non-attorney practicing law without a license) had 
met the standard of care. Shoemake v. Ferrer, 168 Wn.2d 193, 198-208, 
225 P.38d 990 (2010). The measure of damages is the amount of loss 
actually sustained, including attorney fees under some circumstances. 
Shoemake v. Ferrer, 168 Wn.2d at 198-203; Jacob’s Meadow Owners 
Ass'n v. Plateau 44 IT, LLC, 189 Wn.App. 748, 758-62, 162 P.3d 11538 
(2007); Flint v. Hart, 82 Wn.App. 209, 223-24, 917 P.2d 590 (1996); See 
also DeWolf & Allen, 16 Washington Practice, Tort Law & Practice 
§ 16.37 (4th ed.); Mallen, 3 Legal Malpractice, Chapter 21 (2017 ed.). 


In Schmidt v. Coogan, 181 Wn.2d 661, 680, 335 P.3d 424, 435 (2014), 
the court held “that the uncollectibility of an underlying judgment is an 
affirmative defense to legal malpractice that the defendant-attorneys 
must plead and prove.” 


Noneconomic damages. In Schmidt v. Coogan, 181 Wn.2d 661, 
674, 335 P.38d 424,432 (2014), a plurality of the court held “that emo- 
tional distress damages are available for attorney negligence when emo- 
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tional distress is foreseeable due to the particularly egregious (or 
intentional) conduct of an attorney or the sensitive or personal nature 


of the representation.” See also Arden v. Forsberg & Umlauf, P.S., 189 
Wn.2d 315, 402 P.38d 245 (2017). 


[Current as of September 2018.] 
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WPI 107.09 
ATTORNEY’S FIDUCIARY DUTY 


An attorney owes a fiduciary duty to his or her client. 
This fiduciary duty requires that all dealings between the 
attorney and client be characterized by the utmost fair- 
ness and good faith by the attorney to the client. The fidu- 
ciary duty of an attorney toward his or her client includes 
a duty to (describe fiduciary duty). 


NOTE ON USE 


Use this instruction with WPI 107.10 (Breach of Fiduciary Duty— 
Burden of Proof), 


COMMENT 


“A fiduciary relationship exists as a matter of law between an at- 
torney and client, and the attorney owes the highest duty of fidelity and 
good faith to the client.” In re Larson, 103 Wn.2d 517, 520, 694 P.2d 
1051 (1985); see also Perez v. Pappas, 98 Wn.2d 835, 840-41, 659 P.2d 
475 (1983). The fiduciary duties arising from an attorney-client rela- 
tionship are generally categorized as involving the duty of preserving 
confidences and of individual loyalty. Mallen, 2 Legal Malpractice § 15:1 
(2017 ed.). 


An attorney’s violation of the Rules of Professional Conduct is a 
breach of the attorney’s fiduciary duty to the client. Eriks v. Denver, 
118 Wn.2d 451, 824 P.2d 1207 (1992). Washington courts have found a 
breach of fiduciary duty under the following circumstances: 


e conflicts of interest, Versuslaw, Inc. v. Stoel Rives, LLP, 127 
Wn.App. 309, 111 P.3d 866 (2005); 


e improper modification of a fee agreement after representa- 
tion began, Perez v. Pappas, 98 Wn.2d at 840-43; Cotton v. 
Kronenberg, 111 Wn.App. 258, 44 P.3d 878 (2002); see also 
Ward v. Richards & Rossano, Inc., 51 Wn.App. 4238, 434, 754 
P.2d 120 (1988) (court noted that improper fee modification 
could constitute a breach of fiduciary duty, although factual 
issues precluded a summary judgment on this issue); 


e mishandling of client funds, Hetzel v. Parks, 93 Wn.App. 
929, 971 P.2d 116 (1999): 


e over-billing, In re Dann, 136 Wn.2d 67, 960 P.2d 416 (1998); 
and 
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e failure to perform competently, Hansen v. Wightman, 14 
Wn.App. 78, 538 P.2d 1238 (1975), overruled on other 
grounds in Bowman vy. Two, 104 Wn.2d 181, 187, 704 P.2d 

—140 (1985). 


In Arden v. Forsberg & Umlauf, P.S., 189 Wn.2d 315, 402 P.3d 245 
(2017), the court noted that defendant/counsel’s representation of the 
plaintiff/client under a reservation of rights did not in and of itself con- 
stitute a conflict. Additionally, the plaintiff/client was not damaged and 
therefore there was no actionable malpractice claim. 


[Current as of September 2018./ 
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WPI 107.10 


BREACH OF FIDUCIARY DUTY—BURDEN OF 
PROOF 


(Name of plaintiff) has the burden of proving each of the fol- 
lowing propositions: 


(1) [That ~mame of defendant) WAS (name of plaintiff) S attorney at 
the time of the acts in question] [That (name of 
defendant) Owed a fiduciary duty to (name of plaintiff) at. 
the time of the acts in question]; 


(2) That mame of defendant) failed to comply with the fidu- 
ciary duty by (describe breach of fiduciary duty), 


(3) That mame of plaintiff) was [injured] [damaged]; and 


(4) That the violation of the fiduciary duty was a 
proximate cause Of (name of plaintiffs [injury] 
[damage]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for (name of plaintifp. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for (name of defendant) [as to this claim]. 


NOTE ON USE 


Use this instruction with WPI 107.09 (Attorney’s Fiduciary Duty) 
and WPI 21.01 (Meaning of Burden of Proof—Preponderance of the 
Evidence), Also use Verdict Forms A and B from WPI 45.20 (General 
Verdict Forms—Personal Injury/Wrongful Death—Single Defen- 
dant—No Contributory Negligence—No “Empty Chairs”—Separate 
Damage Elements), or other applicable verdict form from WPI Chapter 
45 (Forms of Verdicts). 


The first element includes two bracketed alternatives, one for use 
in the standard case in which the plaintiff alleges that the defendant 
was his or her attorney, the other for use when the plaintiff was a non- 
client to whom the attorney owed a duty, If the judge has ruled as a 
matter of law that the plaintiff was a non-client to whom the attorney 
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owed a duty of care, then use the applicable alternative in this instruc- 
tion and instruct the jury that the element has already been established. 


For a discussion of disgorgement of attorney fees, see the Comment 
below. 


COMMENT 


Elements. A plaintiff alleging a breach of a fiduciary duty “must 
prove (1) existence of a duty owed, (2) breach of that duty, (3) resulting 
injury, and (4) that the claimed breach proximately caused the injury.” 
Micro Enhancement Int'l, Inc. v. Coopers & Lybrand, LLP, 110 Wn.App. 
412, 4383-34, 40 P.38d 1206 (2002); see also DeWolf, 29 Washington 
Practice, Washington Elements of an Action § 12:1 (2016-2017 ed.). The 
cause of action sounds in tort. Micro Enhancement Int'l, Inc. v. Coopers 
& Lybrand, LLP, 110 Wn.App. at 433. 


Rules of Professional Conduct. The Rules of Professional 
Conduct (RPC) may be used as the basis for finding that an attorney 
breached a fiduciary duty. Cotton v. Kronenberg, 111 Wn.App. 258, 
264-66, 44 P.3d 878 (2002). This is in contrast to negligence-based mal- 
practice actions, for which the RPCs do not conclusively establish the 
standard of care. Hizey v. Carpenter, 119 Wn.2d 251, 265-66, 830 P.2d 
646 (1992); Hetzel v. Parks, 93 Wn.App. 929, 935, 971 P.2d 115 (1999); 
see the discussion in the Comment to WPI 107.04 (Legal Malpractice— 
Negligence—Standard of Care); see also Mallen, 2 Legal Malpractice 
§ 20:11through 20:12 (2017 ed.). See also Schibel v. Eymann, 189 Wn.2d 
93, 399 P.3d 1129 (2017) (former client may not maintain a malpractice 
claim for improper withdrawal from a pending lawsuit on the eve of 
trial when such withdrawal was allowed by the trial court judge). 


Breach of fiduciary duty—Non-clients. An attorney's fiduciary 
duty to a client may sometimes be owed to non-clients, just as the at- 
torney’s standard of care is sometimes owed to non-clients in negligence- 
_ based malpractice actions. The same six-part test applies in either 
circumstance. See Cummings v. Guardianship Servs. of Seattle, 128 
Wn.App. 742, 757 fn.42, 110 P.8d 796 (2005) (applying the six-part 
Trask test to a fiduciary duty case); Hetzel v. Parks, 983 Wn.App. at 
935-39 (same holding as in Cummings). The existence of this duty is 
usually resolved by the judge as a question of law, although occasion- 
ally the decision may involve an underlying factual issue. For further 
discussion of the six-part test, see the Note on Use and Comment to 
WPI 107.02 (Duty to a Non-Client). 


Proximate cause and damages—Disgorgement of fees. A cli- 
ent whose attorney has breached a fiduciary duty may be entitled to 
disgorgement of attorney fees, even in the absence of proof of proximate 
cause and damages. See Eriks v. Denver, 118 Wn.2d 451, 462-63, 824 
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P.2d 1207-41992). “The general principle that a breach of ethical duties 
may result in denial or disgorgement of fees is well recognized.” Eriks v. 
Denver, 118 Wn.2d at 462. Because disgorgement of fees is addressed 
by a judge as a matter of law, not by a jury, see Eriks v. Denver, 118 
Wn.2d 451, jury instructions on this point will not be needed. 


[Current as of September 2018.] 
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WPI 107.11 
BREACH OF FIDUCIARY DUTY—DAMAGES 


It is the duty of the court to instruct you as to the 
measure of damages. [By instructing you on damages, the 
court does not mean to suggest for which party your 
verdict should be rendered.] 


[If your verdict is for ~mame of plaintifp, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (ame of plaintiff for such damages as you 
find were proximately caused by (name of defendant)’ S breach of 
fiduciary duty. 


[If you find for (name of plaintif),] you should consider the 
following types of damages: 


(Insert here the elements of damages applicable to the 
particular case; for further discussion, see the Comment.) 


The burden of proving damages rests with (name of 
plaintiff). It is for you to determine, based on the evidence, 
whether any particular type or amount of damages has 
been proved by a preponderance of the evidence. 





Your award must be based on evidence and not upon 
speculation, guess, or conjecture. 


NOTE ON USE 


This instruction addresses damages for cases involving a breach of 
fiduciary duty. For cases that involve negligence-based malpractice, use 
WPI 107.08 (Legal Malpractice—Negligence—Damages) instead of this 
instruction. 


Complete this instruction by inserting appropriate elements of 
damages. For a general discussion of damages, see the Comment to 


WPI 107.08 (Legal Malpractice—Negligence—Damages). For a discus- 
sion of noneconomic damages, see the Comment below. 


If there is a directed verdict or admitted liability, delete the first 
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three bracketed phrases. If cross-claims or third-party claims are as- 
serted, modify the text and/or use WPI 41.05 (Counterclaim—Cross- 
Claim—Third-Party Claim). 


COMMENT _ 


Damages generally. The elements of damage may be different for 
breach of fiduciary duty cases than for negligence-based malpractice 
claims. The appropriate elements of damage for fiduciary duty cases 
will depend largely on the type of duty that was breached. 


Noneconomic damages. Washington law has not yet addressed 
the circumstances under which noneconomic damages might be avail- 
able in fiduciary duty cases. However, a plurality of the Washington 
Supreme Court has held that damages for emotional distress are recov- 
erable in negligence based legal malpractice cases under certain discrete 
circumstances. See Schmidt v. Coogan, 181 Wn.2d 661, 335 P.3d 424 
(2014), and the discussion of this topic in the Comment to WPI 107.08 
(Legal ile Se NNR: te See generally Mallen, 3 
Legal Malpractice §§ 21:19-21:20 (2017 ed.). 


The delineation between emotional distress damages and damages 
awardable in a legal malpractice/ breach of fiduciary duty action under 
more traditional theories of liability should be addressed in an ap- 
propriate verdict form. See WPI Chapter 45 (Forms of Verdicts). 


[Current as of September 2018.] 
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WPI 110.00 


INTRODUCTION 


Background. The Washington Product Liability Act of 1981 
(WPLA), RCW Chapter 7.72, common law negligence, and the Tort 
Reform Act of 1981, RCW Chapter 4.22-including RCW 4.22.015 and 
4,22.070 concerning the allocation of “fault’-provide the framework for 
decision-making by judges and juries in product liability cases. See 
Hiner v. Bridgestone/Firestone, Inc., 188 Wn.2d 248, 260-62, 978 P.2d 
505 (1999); Coulter v. Asten Group, Inc., 135 Wn.App. 6138, 617-18, 
622-23, 146 P.38d 444 (2006); Lundberg v. All-Pure Chem. Co., 55 
Wn.App. 181, 186, 777 P.2d 15 (1989). A product liability claim 
subsumes all other causes of action “based on any other substantive 
legal theory except fraud, intentionally caused harm or a claim or ac- 
tion under the consumer protection act.” RCW 7.72.010(4). Human tis- 
sue, organs, blood, and its components are excluded. RCW 7.72.010(3); 
Howell v. Spokane & Inland Empire Blood Bank, 114 Wn.2d 42, 51-62, 
785 P.2d 815 (1990). For a detailed analysis of the scope of the WPLA, 
pret & Allen, 16 Washington Practice, Tort Law & Practice § 17.3 
(4th ed.). | 


Allocating fault. The jury instructions will often need to explain 
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precisely to the jury the rules for allocating the percentage of fault 
among those entities responsible under RCW 4.22.015 and 4.22.070. 
Product liability cases require tailored jury instructions and verdict 
forms that bring together instructions from WPI Chapter 110 and other 
chapters. See generally Coulter v. Asten Group, Inc., 185 Wn.App. 613, 
146 P.3d 444 (2006); Lundberg v. All- Pure Chem. Co., 55 Wn.App. 181, 
777 P.2d 15 (1989). 


7 Suggested considerations. With continuous improvement in 
mind, the WPI Committee suggests the following considerations for 
product liability causes of action: 


(1) Precise wording. The court’s instructions to the jury must 
be worded precisely, so that the jury will understand apportioning 
“fault” under RCW 4.22.015 and 4.22.070, among parties (other 
than intentional tortfeasors). See WPI 110.31.01 (Special Verdict 
Form—Product Liability—Assumption of Risk—Contributory 
Negligence—No Empty Chairs), Question 6; WPI 110.31.02 (Special 
Verdict Form—Product Liability—Assumption of Risk—Contribu- 
tory Negligence—Empty Chairs), Questions 8 and 9. 


(2) Pre-WPLA claims. Instructions in this chapter will need 
to be modified for actions involving product liability claims arising 
before July 26, 1981. For pattern instructions applying to pre-WPLA 
product liability actions, see the second edition of this volume. 
Some of the case law pre-dating the WPLA, however, still applies to 
product liability actions. See RCW 7.72.020(1) (pre-existing law is 
modified only to the extent set forth in the act). Accordingly, this 
chapter’s commentary includes references to pre-WPLA case law 
when relevant. See Fagg v. Bartells Asbestos Settlement Trust, 184 
Wn.App. 804, 339 P.3d 207 (2014), for a comprehensive discussion 
concerning the applicability of the WPLA in a case where the 
plaintiff was exposed to asbestos over an extended period of time 
(pre and post WPLA), in a variety of settings and through several 
different mechanisms. 


(3) Pre-emption. State product liability law is sometimes 
preempted by federal laws regulating particular products or 
activities. There is a presumption against federal pre-emption of 
state law. Wyeth v. Levine, 555 U.S. 555, 565, 129 S. Ct. 1187, 173 
L. Ed. 2d 51 (2009). To determine whether state law is pre-empted 
by federal law, the court should consider: (1) the federal law and 
record of legislative and agency intent; (2) whether the federal rec- 
ord shows a balancing of interests, analysis of factors, and explana- 
tion of exactly how state tort claims interfere with implementation 
of federal law. Compare Wyeth v. Levine, 555 U.S. 555, with Geier 
v. Am. Honda Motor Co., 529 U.S. 861, 120 S.Ct. 1913, 146 L.Ed.2d 
914 (2000). Washington courts have found that certain federal 
statutes pre-empt state product liability claims, see e.g., Hue v. 
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Farmboy Spray Co., 127 Wn.2d 67, 896 P.2d 682 (1995) (federal law 
regulating pesticides): Berger v. Personal Prods., Inc., 115 Wn.2d 
267, 797 P.2d 1148 (1990) (FDA regulation on tampon labels regard- 
ing toxic shock syndrome); Reece v. Good Samaritan Hosp., 90 
Wn.App. 574, 958 P.2d 117 (1998) (same holding as Berger); 
Timberline Air Serv., Inc. v. Bell Helicopter-Textron, Inc., 125 
Wn.2d 305, 884 P.2d 920 (1994) (federal common law regarding 
goods supplied to government by a government contractor). 


(4) Punitive damages. Punitive damages are not permitted 
under WPLA. Washington courts will apply the punitive damages 
law of other jurisdictions in product liability cases, if warranted 
under choice of law principles. In such a situation, the jury instruc- 
tions'on punitive damages should conform to the laws of the other 
state. Singh v. Edwards Lifesciences Corp., 151: Wn.App. 1387, 
143-44, 210 P.3d 337 (2009). See also Bryant v. Wyeth, 879 
F.Supp. 2d 1214 (W.D. Wash. 2012) as to application of choice of law 
principles. 


(5) Damages for Emotional Distress. These damages are 
recoverable by the direct purchaser of a contaminated food product, 
in the absence of physical injury, if the emotional distress is a rea- 
sonable response and manifests by objective symptomology. Bylsma 
v. Burger King, 176 Wn.2d 555, 293 P.3d 1168 (2018). 


See generally DeWolf & Allen, 16 Washington i eds eat Tort Law & 
Practice, Chapter 17 (4th ed.). 


[Current as of September 2018.] 
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MANUFACTURER’S DUTY—DEFECT IN 
CONSTRUCTION 


A manufacturer has a duty to supply products that are 
reasonably safe in construction. 


There are two tests for determining whether a product 
is not reasonably safe in construction. The plaintiff may 
prove that the product was not reasonably safe in con- 
struction using either of these two tests. 


The first test is whether, when the product left the 
control of the manufacturer, the product deviated in some 
material way from the design specifications or perfor- 
mance standards of the manufacturer, or deviated in some 
material way from otherwise identical units in the same 
product line. — 


The second test is whether the product is unsafe to 
an extent beyond that which would be contemplated by 
the ordinary user. In determining what an ordinary user 
would reasonably expect, you should consider the 
following: 


(a) the relative cost of the product; 


(b) the seriousness of the potential harm from the 
claimed defect; 


(c) the cost and feasibility of eliminating or minimiz- 
ing the risk; and 


(d) such [other] factors as the nature of the product 
and the claimed defect indicate are appropriate. 


if you find that the product was not reasonably safe in 
construction and this was a proximate cause of the 
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plaintiff's [injury] [and] [or] [damage], then the manufac- 
turer is [subject to liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe in construction. If only one of the 
two tests is being used, modify the instruction accordingly. 


Use bracketed material as applicable. The bracketed “at fault” 
language is intended to be used in conjunction with WPI 110.31.01.02 
(defining “fault”) and with WPI 110.31.01.01 (the corresponding special 
verdict form) for cases involving mixed standards of care (e.g., 
negligence and strict liability); see the Notes on Use and Comments for 
WPI 110.31.01.01 (the corresponding special verdict form) and WPI 
110.31.01.02 (defining “fault”). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


Use either WPI 110.20 (Burden of Proof—Defect in Construc- 
tion—No Affirmative Defense) or WPI 110.22 (Burden of Proof—Defect 
in Construction—Assumption of Risk or Contributory Negligence) with 
this instruction. 


COMMENT 
RCW 7.72.030(2). 


The statute states in part that a “product manufacturer is subject 
to strict liability to a claimant if the claimant’s harm was proximately 
caused by the fact that the product was not reasonably safe in 
construction.” 


The Washington Product Liability Act (WPLA) provides two differ- 
ent ways for plaintiffs to show that a product was defectively 
constructed. First, the plaintiff may show under RCW 7.72.030(2)(a) 
that “when the product left the control of the manufacturer, the product 
deviated in some material way from the design specifications or perfor- 
mance standards of the manufacturer, or deviated in some material 
way from otherwise identical units of the same product line.” Second, 
the plaintiff may show under RCW 7.72.030(3) that the product “was 
unsafe to an extent beyond that which would be contemplated by the 
ordinary consumer.” 


Although Washington cases have not specifically held that the 
consumer-expectations approach of RCW 7.72.030(3) is independent 
from the material-deviation approach of RCW 7.72.030(2)(a) in a defec- 
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tive construction case, the case law has held that the consumer- 
expectations approach is an independent alternative in two analogous 
contexts: design defects and inadequate warnings. See Comment to WPI 
110.02 (Manufacturer’s Duty—Design); Comment to WPI 110.03 
(Manufacturer’s Duty to Provide Warnings or Instructions with 
Product). The structure of the WPLA and the rationale in the case law 
implies the same result for construction defect cases. For this reason, 
the WPI Committee assumes that liability in a defective construction 
case can be predicated on either a material-deviation theory or a 
consumer-expectations theory, and that a plaintiff need not prove both 
theories in order to prevail. 


Consumer expectations. The fourth paragraph of this instruction 
addresses the factors to be used in analyzing the consumer-expectations 
approach. The paragraph is taken from the statutory language, RCW 
7.72.030(3), and derived from cases decided before the enactment of 
RCW 7.72.030. See Ryder’s Estate v. Kelly-Springfield Tire Co., 91 
Wn.2d 111, 587 P.2d 160 (1978); Seattle-First Nat'l Bank v. Tabert, 86 
Wn.2d 145, 542 P.2d 774 (1975). Also see Baughn v. Honda Motor Co., 
107 Wn.2d 127, 727 P.2d 655 (1986). In Tabert, the court held: 


In determining the reasonable expectations of the ordinary 
consumer, a number of factors must be considered. The relative cost 
of the product, the gravity of the potential harm from the claimed 
defect and the cost and feasibility of eliminating or minimizing the 
risk may be relevant in a particular case. In other instances the 
nature of the product or the nature of the claimed defect may make 
other factors relevant to the issue. 


Seattle-First Nat’l Bank v. Tabert, 86 Wn.2d at 154. 


The rule set forth in Tabert and other pre-WPLA cases that a 
manufacturer is strictly liable for a product that is unsafe to an extent 
beyond that which would be contemplated by an ordinary user does not 
appear to be modified by RCW 7.72.030(3). See Couch v. Mine Safety 
Appliances Co., 107 Wn.2d 232, 239 n.5, 728 P.2d 585 (1986). RCW 
7.72.030(3) provides that the trier of fact shall consider user expecta- 
tions in determining whether a product is not reasonably safe. 


Although RCW 7.72.030(3) does not use the word “reasonable,” case 
law makes clear that the analysis is based on reasonable consumer 
expectations. See Soproni v. Polygon Apartment Partners, 137 Wn.2d 
319, 327, 971 P.2d 500 (1999). Moreover, evidence of compliance with 
codes or standards is relevant, but not determinative, in analyzing rea- 
sonable consumer expectations. Soproni v. Polygon Apartment Partners, 
137 Wn.2d at 328; Falk v. Keene Corp., 113 Wn.2d 645, 655, 782 P.2d 
974 (1989); RCW 7.72.050(1). 


Unavoidably unsafe products. See the Comment to WPI 110.02.01 
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(Manufacturer’s Duty—Design—Unavoidable Unsafe Products— 
Negligence—Comment k); Transue v. Aesthetech Corp., 341 F.3d 911 
(9th Cir. 2003) (applying Washington law and holding that the proper 
legal standard was strict liability and not negligence for comment k 
cases in which there is an allegation of a production defect). 


[Current as of September 2018.] 
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MANUFACTURER’S DUTY—EXPRESS WARRANTIES 


A manufacturer has a duty to supply products that are 
reasonably safe. A product may be not reasonably safe 
because it does not conform to the manufacturer’s 
express warranty. 


A product is not reasonably safe because it did not 
conform to the manufacturer’s express warranty, if: 


(1) the warranty is made part of the basis of the 
bargain; 


(2) the warranty relates to a material fact or facts 
concerning the product; and 


(3) the warranty turns out to be untrue. 


‘If you find that the product was not reasonably safe 
because the product did not conform to the manufacturer’s 
express warranty, and that this was a proximate cause of 
the plaintiff’s [injury] [and] [or] [damage], then the 
manufacturer is [subject to liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe because it did not conform to the 
manufacturer’s express warranty. 


Use bracketed material as applicable. The bracketed “at fault” 
language is intended to be used in conjunction with WPI 110.31.01.02 
(defining “fault”) and with WPI 110.31.01.01 (the corresponding special 
verdict form) for cases involving mixed standards of care (e.g., 
negligence and strict liability); see the Notes on Use and Comments for 
WPI 110.31.01.01 (the corresponding special verdict form) and WPI 
110.31.01.02 (defining “fault”). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


Along with this instruction, use either WPI 110.20 (Burden of 
677 


WPI 110.01.01 NEGLIGENCE—PROXIMATE CAUSE 


Proof—Defect in Construction—No Affirmative Defense) or WPI 110.22 
(Burden of Proof—Defect in Construction—Assumption of Risk or Con- 
tributory Negligence). 


COMMENT 
RCW 7.72.030(2). 


The statute states in part that a “product manufacturer is subject 
to strict liability to a claimant if the claimant’s harm was proximately 
caused by the fact that the product was. . . not reasonably safe because 
it did not conform to the manufacturer’s express warranty or to the 
implied warranties under Title 62A RCW.” 


RCW 7.72.030(2)(b) provides that a “product does not conform to 
the express warranty of the manufacturer if it is made part of the basis 
of the bargain and relates to a material fact or facts concerning the 
product and the express warranty proved to be untrue.” 


Express warranty. In the context of product liability, courts have 
generally used the term “express warranty” to refer to the public mis- 
representation theory of liability. See Restatement (Second) of Torts 
§ 402B, comment d (1965). Under this theory, liability sounds in tort 
rather than contract and no privity is required. See Baxter v. Ford 
Motor Co., 168 Wash. 456, 12 P.2d 409, 88 A.L.R. 521 (1932). By stating 
that the express warranty be “made part of the basis of the bargain,” it 
is not clear whether RCW 7.73.030(2)(b) now requires privity before an 
action based on express warranty may be brought. 


RCW 7.72.030(3) provides that “[iln determining whether a product 
was not reasonably safe under this section, the trier of fact shall 
consider whether the product was unsafe to an extent beyond that which 
would be contemplated by the ordinary consumer.” Although the stat- 
ute’s use of the word “shall” appears to make application of the statute 
mandatory, the WPI Committee has not included the consumer expecta- 
tions test as part of this instruction. The WPI Committee believes that 
the contemplations of the ordinary consumer as to the safety of a prod- 
uct have no relevance in determining whether the product conformed to 
the manufacturer’s express warranty. 


Implied warranty. The pattern instruction will need to be modi- 


fied for cases involving implied warranties. See Uniform Commercial 
Code, Title 62A RCW, and Gates v. Standard Brands, Inc., 43 Wn.App. 
520, 719 P.2d 130 (1986). 


Pre-WPLA law. For a background discussion of the theories of 
misrepresentation and implied and express warranties under law 
predating the Washington Product Liability Act, see Baughn v. Honda 
Motor Co., 107 Wn.2d 127, 151-52, 727 P.2d 655 (1986). 
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WPI 110.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.02 
MANUFACTURER’S DUTY—DESIGN 


A manufacturer has a duty to design edad late tt that are 
reasonably safe as designed. 


There are two tests for determining whether a product 
is not reasonably safe as designed. The plaintiff may prove 
that the product was not reasonably safe at the time it left 
the manufacturer’s control using either of these two tests. 


The first test is a balancing test. Under that test, you 
should determine whether, at the time the product was 
manufactured: 


the likelihood that the product would cause injury or 
damage similar to that claimed by the plaintiff, and 
the seriousness of such injury or damage outweighed 
the burden on the manufacturer to design a product 
that would have prevented the injury or damage, and 
the adverse effect that a practical and feasible alterna- 
tive design would have on the usefulness of the 
product. 


The second test is whether the product is unsafe to 
an extent beyond that which would be contemplated by 
the ordinary user. In determining what an ordinary user 
would reasonably expect, you should consider the 
following: 


a. the relative cost of the product; 


b. the seriousness of the potential harm from the 
claimed defect; 


c. the cost and feasibility of eliminating or minimiz- 
ing the risk; and 
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d. such [other] factors as the nature of the product 
and the claimed defect indicate are appropriate. 


[A product can be “not reasonably safe” even though 
the risk that it would cause the plaintiff's harm or similar 
harms was not foreseeable by the manufacturer at the 
time the product left the manufacturer’s control.] 


lf you find that the product was not reasonably safe 
as designed at the time it left the manufacturer’s control 
and this was a proximate cause of the plaintiff's [injury] 
[and] [or] [damage], then the manufacturer is [subject to 
liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe as designed. If only one of the two 
tests is being used by the court, modify the instruction accordingly. 


Use bracketed material as applicable. Use the bracketed paragraph 
concerning foreseeability when there are claims of negligence as well as 
strict liability or when foreseeability concepts have otherwise been 
injected into the trial. The bracketed “at fault” language is intended to 
be used in conjunction with WPI 110.31.01.02 (defining “fault”) and 
with WPI 110.31.01.01 (the corresponding special verdict form) for cases 
involving mixed standards of care (e.g., negligence and strict liability); 
see the Notes on Use and Comments for WPI 110.31.01.01 (the corre- 
sponding special verdict form) and WPI 110.31.01.02 (defining “fault”). 


A special instruction may be needed if the product defect did not 
cause the accident, but it is claimed that the defect was a proximate 
cause of enhanced injury. See the discussion in the Comment below; see 
also WPI 110.02.02 (Crashworthiness—Manufacturing and/or Design 
Defect). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


COMMENT 
RCW 7.72.030(1). 


The WPI Committee has used an unusual format in setting forth 
the balancing test in the first part of the instruction. The WPI Commit- 
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tee isolated the word “outweighed” in order to emphasize which factors 
are being balanced against which. 


The statute states in part that a “product manufacturer is subject 
to liability to a claimant if the claimant’s harm was proximately caused 
by the negligence of the manufacturer in that the product was not rea- 
sonably safe as designed.” RCW 7.72.030(1). 


The Washington Product Liability Act (WPLA) provides two differ- 
ent ways for plaintiffs to show that a product was defectively designed. 


First, the plaintiff may use the risk-utility approach from RCW 
7.72:030(1)(a), which provides that: . 


A product is not reasonably safe as designed, if, at the time of 
manufacture, the likelihood that the product would cause the 
claimant’s harm or similar harms, and the seriousness of those 
harms, outweighed the burden on the manufacturer to design a 
product that would have prevented those harms and the adverse ef- 
fect that an alternative design that was practical and feasible would 
have on the usefulness of the product. 


Second, the plaintiff may show under RCW 7.72.030(3) that the 
product “was unsafe to an extent beyond that which would be contem- 
plated by the ordinary consumer.” 


The risk-utility approach of RCW 7.72.030(1)(a) and the consumer- 
expectations approach of RCW 7.72.030(3) are alternative, independent 
means of proving defective design. A plaintiff needs to prove only one, 
not both, of these alternatives. Ruiz-Guzman v. Amvac Chem. Corp., 
141 Wn.2d 4938, 502-03, 7 P.3d 795 (2000); Falk v. Keene Corp., 113 
Wn.2d 645, 782 P.2d 974 (1989). 


Risk-utility test—Strict liability. The term “negligence” has not 
been included in this instruction because the risk-utility test involves 
strict liability principles that are set forth in Seattle-First National 
Bank v. Tabert, 86 Wn.2d 145, 542 P.2d 774 (1975), notwithstanding 
the reference in RCW.7.72.030(1) to negligence. Soproni v. Polygon 
Apartment Partners, 137 Wn.2d 319, 971 P.2d 500 (1999); Falk v. Keene 
Corp., 113 Wn.2d 645, 782 P.2d 974 (1989); Couch v. Mine Safety Appli- 
ances Co., 107 Wn.2d 232, 239 n. 5, 728 P.2d 585 (1986). In Falk, the 
court held that that the “negligence” referred to in RCW 7.72.030(1) is 
the “negligence of the manufacturer in that the product was not reason- 
ably safe.” Falk v. Keene Corp., 113 Wn.2d at 657 (italics supplied by 
court). The court in Falk specifically approved WPI 110.02 in its pre- 
2012 form. Falk v. Keene Corp., 113 Wn.2d at 657. 


Risk-utility test—Balancing of factors. RCW 7.72.030(1)(a)’s 
risk-utility test requires a balancing of factors. In Ayers v. Johnson & 
Johnson Baby Products Co., 117 Wn.2d 747, 818 P.2d 1337 (1991), a 
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case alleging that the manufacturer failed to provide adequate warn- 
ings with a product (baby oil), the court stated: 


On one side of the balance in subsection (a) are the likelihood that 
the product would cause the claimant’s harm or similar harms and 
the seriousness of those harms. On the other side of subsection (a)’s 
balance are the burden on the manufacturer to design a product 
that would have prevented those harms, and the adverse effect that 
a feasible alternative design would have on the usefulness of the 
product. 


Ayers v. Johnson & Johnson Baby Products Co., 117 Wn.2d at 763. 


The. statutory balancing test has a separate proviso for firearms 
and ammunition. RCW 7.72.030(1)(a). 


Risk-utility test—Alternative design—Other products. 
Consideration of reasonably safe alternative designs is not limited to 
analysis of the product at issue in the case. Rather, a plaintiff may “es- 
tablish an alternative safer design through ‘other products already 
available on the market [that] may serve the same or very similar func- 
tion at lower risk and at comparable cost. Such products may serve as 
reasonable alternatives to the product in question.’ “Ruiz-Guzman v. 
Amvac Chem. Corp., 141 Wn.2d at 504 (italics supplied by court) (quot- 
ing Restatement (Third) of Torts § 2, comment f, at 24 (1998)). The 
court rejected the manufacturer’s argument that the plaintiff had to 
show the existence of an alternative design that could have been 
incorporated into the defendant’s product at the time it was 
manufactured. Ruiz-Guzman v. Amvac Chem. Corp., 141 Wn.2d at 499, 
504-05. Accordingly, the “other products” may include products 
produced by the defendant manufacturer’s competitors. See 141 Wn.2d 
at 503-04. 


Because the statute requires that an alternative design be “practi- 
cal and feasible,” RCW 7.72.030(1)(a), consideration of other products is 
limited to alternative designs or products that are “technologically 
achievable and economically viable.” Ruiz-Guzman v. Amvac Chem. 
Corp., 141 Wn.2d at 505 n.8. 


Enhanced injury. In Couch v. Mine Safety Appliances Co., 107 
Wn.2d 232, 241-43, 728 P.2d 585 (1986), the court discussed enhanced 
injury instructions in a design defect action brought under RCW 
7.72.030. See also Baumgardner v. Am. Motors Corp., 83 Wn.2d 751, 
522 P.2d 829 (1974) and WPI 110.02.02 (Crashworthiness—Manufactur- 
ing and/or Design Defect). 


Industry custom. Under RCW 7.72.050(1), evidence of custom in 
the product seller’s industry or of technological feasibility, whether re- 
lating to design, construction, or performance of the product, may be 
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considered by the trier of fact. See also Crittenden v. Fibreboard Corp., 
58 Wn.App. 649, 794 P.2d 554 (1990) (trial judge committed reversible 
error by rejecting an instruction that prohibited jurors from considering 
industry customs and state of the art evidence). Evidence of compliance 
with codes or standards is relevant, but not determinative, in analyzing 
either the consumer-expectations approach or the risk-utility approach. 
Soproni v. Polygon Apartment Partners, 187 Wn.2d 319, 328, 971 P.2d 
500 (1999); Falk v. Keene Corp., 113 Wn. 2d 645, 655, 782 P.2d 974 
(1989). 


RCW 7.72.030 modified previous case law. See, e.g, Lenhardt v. 
Ford Motor Co., 102 Wn.2d 208, 683 P.2d 1097 (1984) (a pre-WPLA case 
holding that a defendant may not introduce evidence of compliance with 
industry customs and standards unless the plaintiff first raises this 
issue). 


Consumer expectations. See the Comment to WPI 110.01 
(Manufacturer’s Duty—Defect in Construction). 


Unavoidably unsafe products. See the Comment to WPI 110.02.01 


(Manufacturer’s Duty—Design—Unavoidably Unsafe Producters 
Negligence—Comment k). 


[Current.as of September 2018. ] 
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WPI 110.02.01 


MANUFACTURER’S DUTY—DESIGN— 
UNAVOIDABLY UNSAFE PRODUCTS— 
NEGLIGENCE—COMMENT K 


A [pharmaceutical] [medical product] manufacturer 
has a duty to use reasonable care to design [drugs] [medi- 
cal products] that are reasonably safe. “Reasonable care” 
means the care that a reasonably prudent [pharmaceuti- 
cal] [medical product] manufacturer would exercise in the 
same or similar circumstances. A failure to use reason- 
able care is negligence. 


The question of whether a manufacturer exercised 
reasonable care is to be determined by what the manufac- 
turer knew or reasonably should have known at the time 
the product left its control. 


In determining what a manufacturer reasonably should 
have known in regard to designing its product, you should 
consider the following: 


A [pharmaceutical] [medical product] manufacturer 
has a duty to use reasonable care to test, analyze, and 
inspect the products it sells, and is presumed to know 
what such tests would have revealed. 


A [pharmaceutical] [medical product] manufacturer 
has a duty to use reasonable care to keep abreast of sci- 
entific knowledge, discoveries, advances, and research in 
the field, and is presumed to know what is imparted 
thereby. 


NOTE ON USE 


Use this instruction in cases involving prescription drugs and medi- 
cal devices. In cases of other products that may be considered unavoid- 
ably unsafe, such as pesticides, the language should be adapted 
accordingly. 
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This instruction was discussed favorably in Payne v. Paugh, 190 
Wn.App. 383, 410-11, 360 P.3d 39 (2015), review denied 185 Wn.2d 
1018 (2016). See also Rogers v. Miles Laboratories, Inc., 116 Wn.2d 195, 
802 P.2d 1346 (1991); Transue v. Aesthetech Corp., 341 F.3d 911 (9th 
Cir. 2003) (applying Washington law while holding that comment Fk ap- 
plies as a blanket rule to prescription drugs and medical products). 


Restatement (Second) of Torts § 402A, comment k (unavoid- 
ably unsafe products). Comment k to Restatement (Second) of Torts 
§ 402A identifies a category of products for which a manufacturer can- 
not avoid a high risk of possible harmful effects. Vaccines with side ef- 
fects are examples, along with other drugs where the prescription drug 
can possibly save a patient’s life, but the risks of physical harm from 
the drug itself are substantial, even when the drug is properly 
manufactured. Comment k& explains: “The seller of such products, again 
with the qualification that they are properly prepared and marketed, 
and proper warning is given, where the situation calls for it, is not to be 
held to strict liability for unfortunate consequences attending their use, 
merely because he has undertaken to supply the public with an appar- 
ently useful and desirable product, attended with a known but appar- 
ently reasonable risk.” Under comment k, these unavoidably unsafe 
products are excluded from the general rule of strict liability, as long as 
the products are properly pies and marketed and proper warnings 
are given. 


Comment k applies to cases under the Washington Product Li- 
ability Act (WPLA) despite not being mentioned by the Act. Ruiz-Guzman 
v. Amvac Chem. Corp., 141 Wn.2d 493, 505-06, 7 P.3d 795 (2000) 
(pesticide); Estate of LaMontagne v. Bristol-Myers Squibb, 127 Wn.App. 
335, 111 P.38d 857 (2005) (prescription drug); Payne v. Paugh, 190 
Wn.App 383, 360 P.3d 39 (2015), review denied 185 Wn.2d 1018 (2016) 
(endotracheal tube). In cases where comment k applies, the standard of 
conduct in a design defect case is negligence, not strict liability. Rogers 
v. Miles Laboratories Inc., 116 Wn.2d 195, 802 P.2d 1346 (1991); Young 
v. Key Pharmaceutical, 180 Wn.2d 160, 922 P.2d 59 (1991); Payne v. 
Paugh, 190 Wn.App. 383; Transue v. Aesthetech Corp., 341 F.3d 911 
(9th Cir. 2003). For a more complete discussion of comment & as it re- 
lates to the WPLA, refer to the Comment to WPI 110.03 (Manufacturer’s 
Duty to Provide Warnings or Instructions With Product) and the 
extended discussion in Payne v. Paugh, 190 Wn.App. at 409-13. 


The court in Payne v. Paugh, 190 Wn.App 383, 360 P.3d 39 (2015) 
held that the trial court did not err by refusing to give a supplemental 
instruction on the risk utility and consumer expectation tests to define 
whether a medical device is reasonably safe. 


The issue in Payne was whether WPI 110.02.01 needed to be 
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supplemented with a definition of “reasonably safe” as set forth in WPI 
110.02 (Manufacturer’s Duty—Design) (absent the first sentence). The 
court held as follows: 


Under the WPLA and case law, the risk utility and consumer 
expectations tests are used to determine whether a manufacturer is 
strictly liable and do not apply to a negligence design defect claim 
under comment k. And contrary to the assertion of [plaintiff], the 
Comment K Negligence Instruction addresses the factors the jury 
should consider in determining whether a medical device manufac- 
turer used reasonable care to design a medical device that is rea- 
sonably safe. Specifically, “[ijn determining what a medical device 
manufacturer reasonably should have known in regard to designing 
its device,” the jury must consider: 


A medical device manufacturer has a duty to use reasonable 
care to test, analyze, and inspect the products it sells, and is 
presumed to know what such tests would have revealed. 


A medical device manufacturer has a duty to use reasonable 
care to keep abreast of scientific knowledge, discoveries, ad- 
vances, and research in the field, and is presumed to know 
what is imparted thereby. 


The court did not err in refusing to give the supplemental jury 
instruction. The instruction the court gave to the jury correctly 
describes the duty of a manufacturer of unavoidably unsafe 

_ products in designing reasonably safe medical devices under com- 
ment k of the Restatement (Second) of Torts section 402A. 


Payne v. Paugh, 190 Wn.App. at 412-13. 


The trial court jury instruction discussed in Payne changed the 
time when a medical product manufacturer is to be judged under WPI 
110.02.01 from “at the time of the plaintiffs injury” to “at the time the 
product left its control.” Payne v. Paugh, 190 Wn.App. at 411. The WPI 
Committee has made this change to the jury instruction which conforms 
to the language in WPI 110.21 (Burden of Proof—Design—No Affirma- 
tive Defense). 


While the standard is negligence for comment k products when a 
design defect is claimed, the standard is strict liability for comment k 
cases involving a failure to warn. Taylor v. Intuitive Surgical, Inc., 187 
Wn.2d 743, 389 P.3d 517 (2017); see Comment to WPI 110.03 (Manufac- 
turer’s Duty to Provide Warnings or Instructions with Product). 


[Current as of September 2018. / 
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CRASHWORTHINESS / ENHANCED DAMAGE AND 
INJURY—MANUFACTURING AND/OR DESIGN 
DEFECT 


A manufacturer of a (ame of product) has a duty to [manu- 
facture] [design] the product to be crashworthy, that is, 
the product must be reasonably safe in reasonably fore- 
seeable accidents or collisions. Based on this duty, a 
manufacturer of a (mame of product) is liable for that portion of 
the damage or injury caused by the product design or 
manufacturing defect over and above the injury or dam- 
age that probably would have occurred as a result of a 
reasonably foreseeable accident or collision impact even 
without the product defect. The manufacturer is liable for 
this enhanced injury or damage even though the defect 
did not cause the accident or collision itself. [However, a 
manufacturer Of a (ame of product) is liable only for any of the 
plaintiff's enhanced injuries that were proximately caused 
by the alleged [manufacturing] [design] defects in the 
manufacturer’s product or its component parts, and not 
injuries caused by the primary accident or collision itself.] 


NOTE ON USE 


Use this instruction in cases in which a party has presented suf- 
ficient evidence to establish that plaintiff's injury or enhanced injury 
was proximately caused by a manufacturing or design defect, but was 
not necessarily caused by the accident itself. This instruction may also 
be used in situations involving warning issues. See the Comment below. 


Use bracketed material as applicable. 


COMMENT 


In general. In the landmark case of Larsen v. General Motors 
Corp., 391 F.2d 495 (8th Cir. 1968), the court held that a vehicle 
manufacturer could be liable for “enhanced” injury caused by the failure 
of the vehicle to be crashworthy, but only for those injuries caused by 
that failure. 


[T]he manufacturer should be liable for that portion of the damage 
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or injury caused by the defective design over and above the damage 
or injury that probably would have occurred as a result of the 
impact or collision absent the defective design. : 


_ Larsen v. General Motors Corp., 391 F.2d at 503 (emphasis added). 


Washington expressly follows Larsen in imposing crashworthiness 
duties for design and manufacturing defects. Couch v. Mine Safety 
Appliances Co., 107 Wn.2d 232, 728 P.2d 585 (1986); Seattle-First Nat'l 
Bank v. Tabert, 86 Wn.2d 145, 542 P.2d 774 (1975); Baumgardner v. 
Am. Motors Corp., 83 Wn.2d 751, 522 P.2d 829 (1974). For example, 
Baumgardner involved claims for personal injuries and wrongful death 
resulting from an automobile collision in which a defective front seat 
_ broke loose and was propelled forward. The plaintiff, not wearing a 
seatbelt, was injured. The plaintiffs wife, wearing a seatbelt but not a 
shoulder harness, was killed after being crushed between the seat and 
the belt. The court distinguished accident causation from injury causa- 
tion, noting that the plaintiffs claim was for his “enhanced. injuries.” 
Baumgardner v. Am. Motors Corp., 83 Wn.2d at 758. Similarly, in 
Couch, when a safety helmet failed, the court specified that the claim 
was for the harm over and above what would have been sustained 
without the defect, again drawing the line between injury causation and 
accident causation. Couch v. Mine Safety Appliances Co., 107 Wn.2d at 
242-43; cf. Phennah v. Whalen, 28 Wn. App. 19, 621-P.2d 13804 (1980). 


Component parts. The 1981 Washington Product Liability Act 
focuses on component parts of the product that caused the i baiury in its 
definition of “product”: ‘ 


(3) Product... . The “relevant product” under this chapter is that 
product or its Lonpontint part or parts which gave rise to the prod- 
uct liability claim. 


RCW 7.72.010(3). 


In a crashworthiness case the “relevant product” is generally some 
subcomponent of the vehicle such as an airbag, restraint, fuel system, 
roof, or steering column instead of the vehicle itself. Thus, the overall 
safety record of the vehicle is not relevant.to the issue of whether or not 
the “relevant product” is unsafe. See, e.g., Skeie v. Mercer Trucking Co., 
115 Wn.App. 144, 150, 61 P.3d 1207 (2003) (“Although a product may 
be safe for its intended use, its manufacturer may still be liable for 
other unsafe uses that are reasonably foreseeable”). In addition, because 
the emphasis is on the defective component, causation issues relating to 
allocation of fault and comparative fault are more narrowly focused and 
confined to conduct relating to the defective components rather than 
conduct relating to the vehicle as a whole. 


[Current as of September 2018.] 
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CRASHWORTHINESS / ENHANCED DAMAGE AND 
INJURY—MANUFACTURING AND/OR DESIGN 
DEFECT—BURDEN OF PROOF—ALLOCATION OF 

FAULT i 


In a case for enhanced injuries, the plaintiff has the 
burden of proving each of the following propositions: 


First, that mame of manufacturer) [Manufactured] [designed] 
a product (name of product) that was not reasonably safe in rea- 
sonably foreseeable accidents or collisions; and 


Second, that the unsafe condition of the mame of product) 
proximately caused the plaintiff injuries which [he] [she] 
would not have otherwise sustained in the accident or col- 
lision, absent the product defect. 


The plaintiff need not prove that the unsafe condition 
of the product was a cause of the accident or collision 
itself, just that the unsafe condition of the product was a 
proximate cause of the enhanced injury or damage. 


If you find from your consideration of all of the evi- 
dence that both of these propositions has been proved 
against (name of manufacturer), then your verdict should be for 
the plaintiff on this issue. You should answer Question 
No. —_———_ of the verdict form “yes.” 


On the other hand, if you find that either of these 
propositions has not been proved against (name of manufacturer), 
your verdict on this issue should be for (ame of manufacturer). 
You should answer Question No. ——__—_—. of the verdict 
form “no.” 


NOTE ON USE 


This instruction on the plaintiffs burden of proof applies only if a 
legal determination has been made that fault should be separately al- 
located for a plaintiff's enhanced injuries. See the Comment below. If 
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the court determines that fault should be separately allocated for a 
plaintiff's enhanced injuries, incorporate WPI 1110.02.04 
(Crashworthiness/Enhanced Damage and Injury—Manufacturing and/or 
Design Defect—Verdict Form for Use with WPI 110.30.01, 110.30.02, 
110.31.01, and 110.31.02) into the verdict form presented to the jury 
with this instruction. 


Use WPI 21.01 (Meaning of Burden of Proof—Preponderance of Ey- 
idence) with this instruction. 


COMMENT 


For a general discussion of crashworthiness or enhanced injury 
cases, see the Comment to WPI 110.02.02 (Crashworthiness/Enhanced 
Damage and Injury—Manufacturing and/or Design Defect). 


Allocation of fault. There is no case law in Washington address- 
ing the question of whether contributory negligence (and/or assumption 
of the risk) applies in an enhanced injury/crashworthiness case under 
Washington’s comparative fault statutes (RCW 4.22.005, RCW 4.22.015, 
and RCW 4.22.070). However, a number of courts outside Washington 
have addressed whether primary fault should be compared with 
enhanced-injury fault under a scheme of comparative fault when ap- 
portioning damages in enhanced-injury cases. 


Some courts favor comparing primary fault with enhanced-injury 
fault, thereby reducing the plaintiffs recovery for enhanced injuries in 
proportion to the plaintiffs primary fault. See, e.g., Montag v. Honda 
Motor Co., 75 F.3d 1414, 1419 (10th Cir. 1996); Keltner v. Ford Motor 
Co., 748 F.2d 1265, 1267-68 (8th Cir. 1984); Hinkamp v. Am. Motors 
Corp., 735 F. Supp. 176, 178 (E.D.N.C. 1989); Trust Corp. of Mont. v. 
Piper Aircraft Corp., 506 F. Supp. 1093, 1098 (D. Mont. 1981); Duncan 
v. Cessna Aircraft Co., 665 S.W.2d 414, 428 (Tex. 1984). These courts 
favor such a comparison for various reasons: some courts do not 
distinguish between primary injuries and enhanced injuries, others as- 
sume that fault for the primary accident is a proximate cause of 
enhanced injuries, and still other courts state that primary fault should 
be compared with enhanced-injury fault. 


Other courts use only enhanced-injury fault to apportion responsi- 
bility for enhanced injuries. See, e.g., Egbert v. Nissan Motor Co., 228 
P.3d 737 (Utah 2010); Jahn v. Hyundai Motor Co., 773 N.W.2d 550 
(Iowa 2009); Bearint v. Dorell Juvenile Group, Inc., 389 F.3d 1339 (11th 
Cir. 2004); Kutsugeras v. AVCO Corp., 973 F.2d 1341, 1344-45 (7th Cir. 
1992); Andrews v. Harley Davidson, Inc., 106 Nev. 533, 537-38, 796 
P.2d 1092 (1990). These courts emphasize that under an enhanced- 
injury analysis, a primary accident has happened and the crashworthi- 
ness of the vehicle is evaluated without considering the cause of that 
primary accident. Therefore, liability for enhanced injury is imposed 
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only if the defendant has breached an enhanced-injury duty. The cause 
of the primary accident is obviously relevant to the cause of the primary 
injuries, but it is not relevant to the cause of the enhanced injuries. 


For an in-depth discussion of this issue, see Egbert v. Nissan Mo- 
tors Co., 228 P.3d at 742-46; Jahn v. Hyundai Motor Co., 773 N.W.2d at 
5538-61; Owen, Madden, and Davis, 2 Madden & Owen on Product 
Liability §§ 21.4, 21.5 (8d ed., updated March 2010); see also Harkins, 
Holding Tortfeasors Accountable: Apportionment of Enhanced Injuries 
Under Washington’s Comparative Fault Scheme, 76 Wash. L.Rev. 1185 
(2001); Beck, Enhanced Injury: A Direction for Washington, 61 Wash. 
L.Rev. 571 (1986). 


Burden of proof. In Baumgardner v. American Motors Corp., 83 
Wn.2d 751, 758, 522 P.2d 829 (1974), the Washington Supreme Court 
held that “the plaintiff has the usual burdens of proof as in any 
negligence action [or strict liability action] including proof of the nature 
and extent of the injuries proximately caused or enhanced by the defect.” 
See also Couch v. Mine Safety Appliances Co., 107 Wn.2d 232, 242, 728 
P.2d 585 (1986). 


[Current as of September 2018.] — 
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WPI 110.02.04 


CRASHWORTHINESS / ENHANCED DAMAGE AND 
INJURY—MANUFACTURING AND/OR DESIGN 
DEFECT—VERDICT FORM FOR USE WITH WPI 

— 110.30.01, 110.30.02, 110.381.01, AND 110.31.02 


QUESTION NO. : Did a manufacturing or design 
defect in the (ame of product) [or its component parts] proxi- 
mately cause the plaintiff to suffer enhanced injuries? 





ANSWER: ——__— (Write “Yes” or “No”) 


(DIRECTION: If you answer “yes” to the preceding 
question, then answer the next question. If you answer 
“no” to the preceding question, then do not answer the 
next question. 


QUESTION NO, ——: What is the amount of money 
required to reasonably and fairly compensate the plaintiff 
for any enhanced injuries as you find were proximately 
caused by the [manufacturing] [design] defect of the (name 
of product) ? 


ANSWER: $_____ 
NOTE ON USE 


Incorporate these interrogatories into the verdict form presented to 
the jury if the court determines that fault should be separately al- 
located to the manufacturer of the product for a plaintiff's enhanced 
injuries. The verdict forms for product liability cases will need to be 
modified if there is a crashworthiness claim made in conjunction with 
other product liability claims, negligence claims, and other causes of ac- 
tion that are related to the primary accident. The crashworthiness duty 
is separate from the standard of care (strict liability or negligence) that 
is described in the other product liability instructions. 


For the crashworthiness claim, the jury will need to have a sepa- 
rate set of forms—for crashworthiness and enhanced injury only—that 
are consistent with the Tort Reform Act apportionment principles, but 
are not identical to the forms used in relation to the primary accident. 
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See WPI 110.30.01 (Special Verdict Form—Product Liability—No Affir- 
mative Defenses—No Empty Chairs), WPI 110.30.02 (Special Verdict 
Form—Product Liability—No Affirmative Defenses—Empty Chairs), 
WPI 110.81.01 (Special Verdict Form—Product Liability—Assumption 
of Risk—Contributory Negligence—No Empty Chairs), WPI 110:31.02 
(Special Verdict Form—Product Liability—Assumption of Risk—Con- 
tributory Negligence—Empty Chairs); see also WPI Chapter 45 (Forms 
of Verdicts). The jury instructions will often need to precisely explain to 
the jury the rules for allocating the percentage of fault to those 
defendants found to be liable, and possibly to those plaintiffs found to 
be at fault for their own injury. While it may be a challenge to simplify 
the law in light of RCW 4.22.015, 4.22.070, Tegman v. Accident & Med. 
Investigations, Inc., 150 Wn.2d 102, 105, 108-20, 75 P.38d 497 (2003), 
and Rollins v. King County Metro Transit, 148 Wn.App. 370, 376-79, 
199 P.3d 499 (2009), product liability cases require tailored jury instruc- 
tions and verdict forms that bring together instructions from WPI 
Chapter 110 and other chapters. See generally, Coulter v. Asten Group 
Inc., 185 Wn.App. 613, 617-18, 622-23, 146 P.3d 444 (2006); Lundberg 
v. All-Pure Chem. Co., 55 Wn.App. 181, 186-87, 777 P.2d 15 (1989). 


Use this instruction with WPI 110.02.02 (Crashworthiness/ 
Enhanced Damage and Injury—Manufacturing and/or Design Defect). 


Use bracketed material as applicable. 
COMMENT 


See the Comment to WPI 110.02.02 (Crashworthiness/Enhanced 
Damage and Injury—Manufacturing and/or Design Defect). 


[Current as of September 2018. ] 
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WPI 110.03 


MANUFACTURER’S DUTY TO PROVIDE WARNINGS 
OR INSTRUCTIONS WITH PRODUCT 


A manufacturer has a duty to supply products that are 
reasonably safe. 


A product may be not reasonably safe because ade- 
quate warnings or instructions were not provided with the 
product. 


There are two tests for determining whether a product 
is not reasonably safe because adequate warnings or 
instructions were not provided with the product. The 
plaintiff may prove that the product was not reasonably 
safe because adequate warnings or instructions were not 
provided with the product using either of these two tests. 


The first test is whether, at the time of manufacture: 


a. the likelihood that the product would cause injury 
or damage similar to that claimed by the plaintiff, 
and the seriousness of such injury or damage, 
rendered the warnings or instructions of the 
manufacturer inadequate; and 


b. the manufacturer could have provided adequate 
warning or instructions. 


The second test is whether the product is unsafe to 
an extent beyond that which would be contemplated by an 
ordinary user. In determining what an ordinary user would 
reasonably expect, you should consider the following: 


a. the relative cost of the product; 


b. the seriousness of the potential harm from the 
claimed defect; 
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c. the cost and feasibility of eliminating or minimiz- 
ing the risk; and 


d. such [other] factors as the nature of the product 
and the claimed defect indicate are appropriate 


[A product can be “not reasonably safe” even though 
the risk that it would cause the plaintiff's harm or similar 
harms was not foreseeable by the manufacturer at the 
time the product left the manufacturer’s control.] 


If you find that the product was not reasonably safe 
because adequate warnings or instructions were not 
provided with the product and this was a proximate cause 
of the plaintiff's [injury] [and] [or] [damage], then the 
manufacturer is [subject to liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe because adequate warnings or 
instruction were not provided with the product. If only one of the two 
tests is being used by the court, modify the instruction accordingly. 


Use bracketed material as applicable. Use the bracketed paragraph 
concerning: foreseeability when there are claims of negligence as well as 
strict liability or when foreseeability concepts have otherwise been 
injected into the trial. The bracketed “at fault” language is intended to 
be used in conjunction with WPI 110.31.01.02 (defining “fault”) and 
with WPI 110.31.01.01 (the corresponding special verdict form) for cases 
involving mixed standards of care (e.g., negligence and strict liability); 
see the Notes on Use and Comments for WPI 110.31.01,01 (the corre- 
sponding special verdict form) and WPI 110.81.01.02 (defining “fault”), 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


Use either WPI 110.21,01 (Burden of Proof—Duty to Provide Warn- 
ings with Product—No Affirmative Defense) or WPI 110.23.01 (Burden 
of Proof—Duty to Provide Warnings With Product—Assumption of Risk 
or Contributory Negligence) with this instruction. 


COMMENT . 


The statute. RCW 7.72.030(1) states-in part that a “product 
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manufacturer is subject to liability to a claimant if the claimant’s harm 
was proximately caused by the negligence of the manufacturer in that 
the product . . . was not reasonably safe because adequate warnings or 
instructions were not provided.” 


. In Macias v. Saberhagen Holdings, Inc., 175 Wn.2d 402, 282 P.3d 
1069 (2012), the court held that manufacturer of respirators had a duty 
to warn users of the product of a need to take precautions when clean- 
ing the units in order to avoid exposure to asbestos and other harmful 
substances which had been captured in the filtering. See also Woo v. 
General Electric Co., 198 Wn.App. 496, 393 P.3d 869 (2017) (duty to 
BEL hae es to asbestos-containing components manufactured by 
others). 


The Washington Product Liability Act (WPLA) provides two differ- 
ent ways for plaintiffs to prove inadequate warnings. First, the plaintiff 
may use the balancing-test approach from RCW 7.72.030(1)(b), which 
provides that: 


A product is not reasonably safe because adequate warnings or 
instructions were not provided with the product, if, at the time of 
manufacture, the likelihood that the product would cause the 
claimant’s harm or similar harms, and the seriousness of those 
harms, rendered the warnings or instructions of the manufacturer 
inadequate and the manufacturer could have provided the warn- 
ings or instructions which the claimant alleges would have been 
adequate. 


Second, the plaintiff may show under RCW 7.72.030(3) that the 
product “was unsafe to an extent beyond that which would be contem- 
plated by the ordinary consumer.” See Kirkland v. Emhart Glass S.A., 
805 F.Supp.2d 1072, 1076-77 (W.D. Wash. 2011). | 


The balancing-test approach of RCW 7.72.030(1)(b) and the 
consumer-expectations approach of RCW 7.72.030(3) are alternative, in- 
dependent means of proving inadequate warnings. A plaintiff needs to 
prove only one, not both, of these alternatives. Ayers v. Johnson & 
Johnson Baby Prods. Co., 117 Wn.2d 747, 765-66, 818 P.2d 1337 (1991). 


Balancing test—Factors. The court in Ayers characterized the 
factors in the balancing test as follows: 


[O]n one side of the balance in subsection (b) are the likelihood that 
the product would cause the claimant’s harm or similar harms and 
the seriousness of those harms. On the other side of subsection (b)’s 
balance are the adequacy of the warnings that were provided and 
the ability of the manufacturer to have provided an alternative 
warning that would have prevented the injury. 


Ayers v. Johnson & Johnson Baby Prods. Co., 117 Wn.2d at 763. 
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Balancing test—Strict liability. The balancing-test approach of 
RCW 7.72.030(1)(b) is based on the strict liability principles expressed 
in Seattle-First National Bank v. Tabert, 86 Wn.2d 145, 542 P.2d 774 
(1975). Ayers v. Johnson & Johnson Baby Prods. Co., 117 Wn.2d at 
761-65. As such, foreseeability is not an element of the balancing test 
for a failure-to-warn claim. Ayers v. Johnson & Johnson Baby Prods. 
Co., 117 Wn.2d at 764-65. 


Balancing test—Proof of alternative warnings. The language 
of RCW 7.72.030(1)(b), which requires the trier of fact in a failure to 
warn case to consider whether “the manufacturer could have provided 
warnings or instructions which the claimant alleges would have been 
adequate,” does not require the claimant to establish the exact wording 
of the alternative warning. The statute’s requirement is satisfied if the 
claimant specifies the substance of the warning. Ayers v. Johnson & 
Johnson Baby Prods. Co., 117 Wn.2d at 755-56. 


Consumer-expectations test. See Comment to WPI 110.02 
(Manufacturer’s Duty—Design). 


Comment k—Unavoidably unsafe products. See related discus- 
sion in the Comment to WPI 110.02 (Manufacturer’s Duty—Design) 
(discussing comment k of Restatement (Second) of Torts § 402A). In 
Ruiz-Guzman v. Amvac Chemical Corp., 141 Wn.2d 493, 7 P.38d 795 
(2000), the Washington Supreme Court incorporated comment k into 
the WPLA. Comment k& has most often been applied to prescription drug 
and medical products cases. Strict liability, not negligence, is the stan- 
dard to be applied in comment k cases based on a theory of inadequate 
warnings. Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 7438, 389 P.3d 
517 (2017). 


Learned intermediary doctrine. In prescription drug and medi- 
cal products cases, if adequate warning has been given to the prescrib- 
ing health care provider, often a physician, the seller or manufacturer 
usually has no duty to warn the ultimate user. Terhune v. A.H. Robins 
Co., 90 Wn.2d 9, 577 P, 2d 975 (1978) (prescription medical product); 
Washington State Physicians Ins. Exch. v. Fisons Corp., 122 Wn.2d 
299, 858 P. 2d 1054 (1993) (prescription drug). In such cases, the WPI 
Committee recommends that “ordinary [physician] [healthcare provider] 
user” be substituted for “ordinary user”. If the manufacturer provides 
information directly to the consumer, as in a user manual or promotional 
materials, the manufacturer may assume the duty to provide adequate 
warnings directly to the user. Restatement (Second) of Torts § 324A. 
See Luttrell v. Novartis Pharmaceuticals, 894 F.Supp.2d 1324 (E.D. 
Wash. 2012), affirmed 555 F.App’x 710 (9th Cir. 2014), for an extended 
discussion on the learned intermediary doctrine and the application of 
proximate cause in the context of a claim of inadequate warnings. 


The learned intermediary doctrine has occasionally been applied to 
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cases not involving prescription drugs or medical products. In Lunt v. 
Mount Spokane Skiing Corp., 62 Wn.App. 353, 814 P.2d 1189 (1991), 
the court held that the manufacturer of ski bindings met its duty to 
warn under RCW 7.72.030(1) by providing detailed warnings to the 
operator of the ski area. The Lunt court noted that the manufacturer 
had a reasonable basis to believe that the ski area operator would pass 
along those warnings. The court also noted that a ski binding manufac- 
turer who makes bindings for rental use has limited opportunities to 
communicate directly with the consumer. 


Duty to warn hospital-purchaser. A medical product manufac- 
turer has a duty under the WPLA to provide adequate warnings to a 
hospital-purchaser of medical products. This is separate from and in ad- 
dition to the manufacturer’s duty to warn physicians under the learned 
intermediary doctrine. As stated in Taylor v. Intuitive Surgical, Inc., 
187 Wn.2d 7438, 759, 389 P.3d 517, “[hlospitals have an independent 
duty to ensure that a device is used safely. They can meet that duty 
only if they are informed of the risks of using a device.” Taylor v. Intui- 
tive Surgical, Inc., 187 Wn.2d at 754. In addition, “hospitals need prod- 
uct warnings to design a credentialing process that will keep patients 
as safe as possible.” Taylor v. Intuitive Surgical, Inc., 187 Wn.2d at 755. 


Duty to warn under common law. The following discussion re- 
lates to the law on warnings prior to RCW 7.72.030(1)(b). RCW 7.72.020 
provides that “the previous existing applicable law of this state” on 
product liability is modified only to the extent set forth in RCW Chapter 
7.72. The cases below should be carefully studied with the new statute 
in mind. 


The duty to warn exists, even if the danger is unknown to the sup- 
plier and the product has been faultlessly manufactured and designed, 
if it is not reasonably safe when used in the absence of warnings. Teagle | 
v. Fischer & Porter Co., 89 Wn.2d 149, 570 P.2d 438 (1977). When the 
danger is obvious or known, there 2 no duty to warn. Haysom v. 
Coleman Lantern Co., 89 Wn.2d 474, 573 P.2d 785 (1978). 


In Little v. PPG Industries, Inc., 92 Wn.2d 118, 594 P.2d 911 (1979) 
,the court approved instructions that set out several aspects of the duty 
to warn, including advising of the nature of the danger, the seriousness 
of the consequences of improper use, and measures to take to avoid the 
danger. The court does not need to furnish guidelines to aid the jury in 
determining whether the warning is adequate in a case when the danger 
is not clearly latent. Berry v. Coleman Sys. Co., 23 Wn.App. 622, 596 
P.2d 1365 (1979). The adequacy of warnings to minors who use danger- 
ous products is discussed in Baughn v. Honda Motor Co., 107 Wn.2d 
127, 727 P.2d 655 (1986), and Novak v. Piggly Wiggly Puget Sound Co., 
22 Wn.App. 407, 591 P.2d 791 (1979). 


The fact that the user knew of the dangerous condition, thus 
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eliminating the need for a warning, does not, of itself, absolve the 
manufacturer of liability for defective design. Lamon v. McDonnell 
Douglas Corp., 19 Wn.App. 515, 576 P.2d 426 (1978), affirmed 91 Wn.2d 
345, 588 P.2d 1346 (1979). 


[Current as of September 2018.] 


700 


PRODUCT LIABILITY WPI 110.03.01 
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MANUFACTURER’S DUTY TO PROVIDE WARNINGS 
OR INSTRUCTIONS AFTER THE PRODUCT WAS 
MANUFACTURED 


A manufacturer has a duty to supply products that are 
reasonably safe. 


A product may be not reasonably safe because ade- 
quate warnings or instructions were not provided after the 
product was manufactured. 


A product is not reasonably safe because adequate 
warnings or instructions were not provided after the prod- 
uct was manufactured if: 


1. A manufacturer learned, or if a reasonably prudent 
manufacturer should have learned, about a danger 
connected with the product after it was manufac- 
tured; 


2. Without adequate warnings or instructions, the 
product was unsafe to an extent beyond that 
which would be contemplated by an ordinary user; 
and 


3. The manufacturer failed to issue warnings or 
instructions concerning the danger in the manner 
that a reasonably prudent manufacturer would act 
in the same or similar circumstances. 


The duty to issue warnings or instructions is satisfied 
if the manufacturer exercises reasonable care to inform 
product users. 


In determining whether a product was unsafe to an 
extent beyond that which would be contemplated by an 
ordinary user, you should consider the following: 
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a. the relative cost of the product; 


b. the seriousness of the potential harm from the 
claimed defect; 


c. the cost and feasibility of eliminating or minimiz- 
ing the risk; and 


d. such [other] factors as the nature of the product 
and the claimed defect indicate are appropriate. 


If you find the product was not reasonably safe 
because the manufacturer did not provide adequate warn- 
ings or instructions after the product was manufactured 
and this was a proximate cause of the plaintiff’s [injury] 
[and] [or] [damage], then the manufacturer is [subject to 
liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe because adequate warnings or 
instructions were not provided after the product was manufactured. 


Use bracketed material as applicable. The bracketed “at fault” 
language is intended to be used in conjunction with WPI 110.31.01.02 
(defining “fault”) and with WPI 110.31.01.01 (the corresponding special 
verdict form) for cases involving mixed standards of care (e.g., 
negligence and strict liability); see the Notes on Use and Comments for 
WPI 110.31.01.01 (the corresponding special verdict form) and WPI 
110.31.01.02 (defining “fault”). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


Use WPI 10.01 (Negligence—Adult—Definition) with this 
instruction. 


Use either WPI 110.21.02 (Burden of Proof—Duty to Provide Warn- 
ings After the Product was Manufactured—No Affirmative Defense) or 
WPI 110.23.02 (Burden of Proof—Duty to Provide Warnings After the 
Product Was Manufactured—Assumption of Risk or Contributory 
Negligence) with this instruction. 


In drug cases, the phrase “ordinary physician user” should be 
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substituted for “ordinary user.” See the Comment to WPI 110.03 
(Manufacturer’s Duty to Provide Warnings or Instructions With 
Product). 


COMMENT 
RCW 7.72.030(1)(c). 


RCW 7.72.030(1) states in part that a “product manufacturer is 
subject to liability to a claimant if the claimant’s harm was proximately 
caused by the negligence of the manufacturer in that the product... 
was not reasonably safe because adequate warnings or instructions 
were not provided.” 


RCW 7.72.030(1)(c) provides that: 


A product is not reasonably safe because adequate warnings or 
instructions were not provided after the product was manufactured 
where a manufacturer learned or where a reasonably prudent 
manufacturer should have learned about a danger connected with 
the product after it was manufactured. In such a case, the 
manufacturer is under a duty to act with regard to issuing warn- 
ings or instructions concerning the danger in the manner that a 
reasonably prudent manufacturer would act in the same or similar 
circumstances. This duty is satisfied if the manufacturer exercises 
reasonable care to inform product users. 


Subsection (1)(c) incorporates principles of traditional negligence 
rather than strict liability. See Ayers v. Johnson & Johnson Baby Prods. 
Co., 117 Wn.2d 747, 818 P.2d 1337 (1991); Falk v. Keene, 113 Wn.2d 
645, 782 P.2d 974 (1989); Lundberg v. All-Pure Chem. Co., 55 Wn.App. 
181, 777 P.2d 15 (1989). 


In a case involving a claim that arose before the effective date of 
RCW 7.72.030(1), the court held that if a person’s susceptibility to the 
danger of a product continues after that person’s direct exposure to the 
product has ceased, the manufacturer still has a duty after exposure to 
exercise reasonable care to warn the person of known dangers, if the 
warning could help to prevent or lessen the harm. Lockwood v. AC & S, 
Inc., 109 Wn.2d 235, 744 P.2d 605 (1987). 


For additional discussion of issues relating to warnings, see the 
Comment to WPI 110.03 (Manufacturer’s Duty to Provide Warnings or 
Instructions with Product). 


Comment k products—Learned intermediary doctrine. See 
discussion in the Comment to WPI 110.03 (Manufacturer’s Duty to 
Provide Warnings or Instructions with Product). Comment k products 
are usually prescription drug or medical products. If given, WPI 110.03 
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(Manufacturer’s Duty to Provide Warnings or Instructions with Prod- 
uct) and 110.03.01 should be modified in most comment k cases by 
replacing “ordinary user” with “ordinary [physician] [health care 
provider] user.” 


[Current as of September 2018.] 
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WPI 110.04 
SELLER—MANU FACTURER—DEFINED 





[The defendant (ame) is a manufacturer of the (al in 
product). : 


[The defendant (name) is a product seller of the cau in 
product). | 


[A product seller is any person or entity that is 
engaged in the business of selling products, whether the 
sale is for resale, or for use and consumption. The term 
includes a manufacturer, wholesaler, distributor, or retailer 
of the relevant product. [The term also includes a party 
who is in the business of leasing products.]] 


[“Manufacturer” includes a product seller who de- 
signs, produces, makes, fabricates, constructs, or remanu- 
factures the relevant product or component part of a prod- 
uct before its sale to a user or consumer. [The term also 
includes a product seller or entity not otherwise a manu- 
facturer that holds itself out as a manufacturer.]] 


NOTE ON USE 


Use this instruction with WPI 110.01 (Manufacturer’s Duty—Defect 
in Construction), WPI 110.01.01 (Manufacturer’s Duty—Express War- 
ranties), WPI 110.02 (Manufacturer’s Duty—Design), WPI 110.02.01 
(Manufacturer’s Duty—Design—Unavoidably Unsafe Products— 
Negligence—Comment K), WPI 110.02.02 (Crashworthiness / Enhanced 
Damage and Injury—Manufacturing and/Or Design Defect), WPI 110.03 
(Manufacturer’s Duty to Provide Warnings or Instructions With Prod- 
uct), and/or WPI 110.03.01 (Manufacturer’s Duty to Provide Warnings 
or Instructions After the Product Was Manufactured), which relate to a 
manufacturer’s duties. Also use this instruction if the case includes a 
claim of negligence, express warranty, or misrepresentation against a 
seller other than a manufacturer. 


Use bracketed material as applicable. Use only the bracketed first 
or second sentence if there is no issue over the defendant’s status as a 
manufacturer or product seller. 
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COMMENT 
RCW 7.72.010. 


See the statute for specific exceptions from the definition of “seller” 
and for specific indications of who is or is not a manufacturer. The defi- 
nition of seller set forth in the statute includes a party who is in the 
business of “leasing or bailing” products. If the bailment arrangement is 
not covered by the word “leasing” a special instruction in needed to fit 
the case. The word “bailment” should not be used unless it is defined. 


For a discussion of when a seller may be liable, see the Comment 
accompanying WPI 110.07 (Seller Other than Manufacturer). 


Product seller. If the product has a label attached to it bearing 
the name of the seller, with inventory and bar code numbers and the 
name of the seller, then the company whose name is on the product is 
subject to liability as a product seller who markets a product under 


their trade name. Farmers Ins. Co. v. Waxman Indus., Inc., 182 Wn.App. 
142, 180 P.3d 874 (2006). See also Heneghan v. Crown Crafts Infant 
Products, Inc., 868 F.Supp.2d 1153 (W.D. Wash. 2012). 


RCW 7.70.040(2) provides in pertinent part that a product seller as- 
sumes the liability of a product manufacturer under a number of cir- 
cumstances, including when the product is marketed under a trade 
name or brand name of the product seller. Thus, when REI marketed a 
bicycle under its brand name, it stood in the shoes of the actual 
manufacturer. Johnson v. Recreational Equip., Inc., 159 Wn.App, 939, 
247 P.3d 18 (2011). 


A firm may be subject to liability for leasing under the WPLA, 
when the following factors are considered: (1) Is the firm leasing so 
much product that it is in a “position to exert pressure*on the 
manufacturer to influence the product’s design”? (2) Do people who 
lease the product typically look to this firm for advice regarding selec- 
tion, operation, and maintenance of the product? (3) Is the firm in a po- 
sition to be best able to spread costs of injury among the public? If the 
firm is involved merely in isolated or casual transactions, the firm is not 
“in the business of leasing products.” Bostwick v.. Ballard Marine, Inc., 
127 Wn.App. 762, 767-68, 112 P.3d 571 (2005) (quoting Buttelo v. S.A. 
Woods-Yates Am. Mach. Co., 72 Wn.App. 397, 401, 864 P.2d 948 (1993)). 


The statutory definition of “product seller” is subject to a number of 
exceptions, including an exception for providers of professional services 
who use or sell products in the course of their professional practice. See 
RCW 7.72.010(1); McKenna v. Harrison Mem’! Hosp., 92 Wn.App. 119, 
960 P.2d 486 (1998) (hospital qualifying as a provider of professional 
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services). Additional instructions will be necessary whenever a case 
involves factual issues as to these statutory exceptions. 


Product manufacturer. A manufacturer of a product that is not 
in the chain of distribution of the dangerous product and did not 
manufacture, sell, or select asbestos insulation (the dangerous product) 
is not a “manufacturer” of a dangerous product. Macias v. Saberhagen 
Holdings, Inc., 175 Wn.2d 402, 282 P.3d.1069 (2012). See also Simon- 
etta v. Viad Corp., 165 Wn.2d 341, 197 P.38d 127 (2008), and Braaten v. 
Saberhagen Holdings, 165 Wn.2d 373, 198 P.3d 493 (2008). 


A manufacturer of component parts of a product may be liable under 
RCW 7.72.030(1)(a) for an unsafe design if those parts are used and 
installed without substantial modification in assembling the product. 
Parkins v. Van Doren Sales, Inc., 45 Wn.App. 19, 724 P.2d 389 (1986); 
RCW 7.72.010(2) (definition of “manufacturer” with regard to component 
parts of a product). Parkins is in accord with prior law decided under 
§ 402A(1)(b) of Restatement (Second) of Torts (1965) that a plaintiff 
may be barred from recovery if the products underwent a substantial 
change in condition after leaving the manufacturer. See Sepulveda- 
Esquivel v. Cent. Mach. Works, Inc., 120 Wn.App. 12, 84 P.3d 895 (2004); 
Padron v. Goodyear Tire & Rubber Co., 34 Wn.App. 473, 662 P.2d 67 
(1983); Bich v. Gen. Elec. Co., 27 Wn.App. 25, 614 P.2d 1323 (1980). 


The court in Washburn v. Beatt Equipment Co., 120 Wn.2d 246, 
840 P.2d 860 (1992), discussed in detail whether a contractor that made, 
fabricated, and constructed a pipeline for a propane fuel system was a 
manufacturer under the definition set forth in RCW 7.72.010; see also, 
Anderson Hay & Grain Co. v. United Dominion Indus., 119 Wn.App. 
249, 76 P.3d 1205 (2003) (firm that constructed a grain storage building 
was a service provider, not a manufacturer or seller); Almquist v. Finley 
Sch. Dist. No. 53, 114 Wn.App. 395, 57 P.38d 1191 (2002) (school district 
served tacos for lunch; court held that district was liable as a 
manufacturer, after students were sickened by E. coli found in the 
ground beef used to make the tacos). 


[Current as of September 2018./ 
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WPI 110.05 


GOVERNMENT CONTRACT SPECIBICA TOM 
DEFENSE 


[If you find that the injury-caustrig aspect of the prod- 
uct was, at the time of manufacture, in compliance with a 
specific mandatory government contract specification re- 
lating to design, your verdict shall be for the defendant on 
claims based upon design.] 


[If you find that the injury-causing aspect of the prod- 
uct was, at the time of manufacture, in compliance with a 
specific mandatory government contract specification re- 
lating to warnings, your verdict shall be for the defendant 
on claims based upon warnings.] 


The burden of proving this defense by a preponder- 
ance of the evidence is on the defendant. 


NOTE ON USE 


Use this instruction, along with WPI 110.02 (Manufacturer’s Duty— 
Design) or WPI 110.03 (Manufacturer’s Duty to Provide Warnings or 
Instructions With Product), if there is an issue whether the product 
complied with a specific mandatory specification developed by the 
government and imposed upon the contractor as a part of a contract 
with the manufacturer. If there is an issue whether the manufacturer 
was partly responsible for including the specification in the contract, a 
special instruction may be needed, See the Comment. 


Use bracketed material as applicable. The first paragraph of this 
instruction should be used if compliance with a government specifica- 
tion relating to design is in issue. The second paragraph of this instruc- 
tion should be used if compliance with a government specification relat- 
ing to warnings is in issue. 


COMMENT 
ROW 7.72.050(2). 


The statute provides in part that when “the injury-causing aspect 
of the product was, at the time of manufacture, in compliance with a 
specific mandatory government contract specification relating to design 
or warnings, this compliance shall be an absolute defense.” 


708 


PRODUCT LIABILITY WPI 110.05 
The statute limits this absolute defense to “contract” specifications. 


Compliance with mandatory government contract specifications re- 
lating to warnings is an absolute defense to a failure-to-warn claim, and 
compliance with design specifications is an absolute defense to a design 
defect claim, but compliance with a design specification is not a defense 
to a failure-to-warn claim (and vice versa). See Timberline Air Serv., 
Inc., v. Bell Helicopter-Textron, Inc., 125 Wn.2d 305, 311-18, 884 P.2d 
920 (1994) (compliance with design specification is not a defense in a 
failure-to-warn case); see also Hoglund v. Raymark Indus., 50.Wn.App. 
360, 749 P.2d 164 (1987) (compliance with government standards unre- 
lated to warnings do not excuse a manufacturer from liability for failure 
to warn). 


There “must be a causal link between the injury and the compli- 
ance with the standards set forth in the government contract specifica- 
tions before the defense arises.” Timberline Air Serv Inc., v. Bell 
Helicopter-Textron, Inc., 125 Wn.2d at 316, 884 P.2d 920. The pattern 
instruction, by bracketing separate paragraphs for design specifications 
and warning specifications, is consistent with the Timberline analysis. 


The Court of Appeals held in In re Estate of Foster, 55 Wn.App. 
545, 779 P.2d 272 (1989), that the trial court did not err in giving an 
instruction similar to WPI 110.05. The Foster court considered whether 
the defense created by RCW 7.72.050(2) applies if a contractor has 
engaged in discussions or negotiations with the government regarding 
the development of specifications. The court stated that RCW 7.72.050(2) 
cannot be read to deny a manufacturer the defense because the govern- 
ment consulted the manufacturer about the availability of a product 
required by the specifications. However, the defense might not apply in 
a case in which the evidence demonstrates consultation and negotiation 
that is so intense and one sided that the contract specification is 
constructively the manufacturer’s and not the government’s. 


[Current as of September 2018.] 
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WPI 110.06 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.06 


GOVERNMENT SPECIFICATIONS— 
NONCOMPLIANCE 


If the injury-causing aspect of the product was not, at 
the time of manufacture, in compliance with a specific 
mandatory government specification relating to design or 
warnings, the product is not reasonably safe [as designed] 
[because adequate warnings or instructions were not 
provided]. 


NOTE ON USE 


Use this instruction, along with WPI 110.02 (Manufacturer’s Duty— 
Design) or WPI 110.03 (Manufacturer’s Duty to Provide Warnings or 
Instructions With Product), if there is an issue whether the product 
complied with a specific mandatory government specification relating to 
design or warnings. Use bracketed material as applicable. 


COMMENT 
RCW 7.72.050(2). 


The statute does not limit the specifications to “contract” specifica- 
tions when dealing with non-compliance as it does when considering the 
defense. See WPI 110.05 (Government Contract Specifications— 
Defense). The statute’s omission of the word “contract,” however, might 
have been inadvertent. See Talmadge, Washington’s Product Liability 
Act, 5 U. Puget Sound L.Rev. 1, 13, n.54 (1981). 


[Current as of September 2018.] 
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WPI 110.07 
SELLER OTHER THAN A MANUFACTURER 


(No special instruction is set forth. Use negligence instructions 
from Part II of 6 Washington Practice, Washington Pattern Jury 
Instructions: Civil (7th ed.), or draft instructions to fit the particular 
case.) 


COMMENT 


RCW 7.72.040(1) expressly provides that a seller other than a 
manufacturer is liable only for negligence, breach of an express war- 
ranty, or misrepresentation. 


RCW 7.72.040(2) delineates the situations when a seller other than 
a manufacturer has the liability of a manufacturer. In such a case the 
manufacturer’s instructions should be used. Whether or not a seller has 
a manufacturer’s liability will usually not present a jury question. If it 
does, instructions must be drafted for the particular case. 


For causes of action arising before the effective date of RCW 
Chapter 7.72, the Court of Appeals has held that strict liability may be 
imposed on a dealer of goods under Section 402A of the Restatement 
(Second) of Torts. Thompson v. Rockford Mach. Tool Co., 49 Wn.App. 
482, 744 P.2d 357 (1987). 


[Current as of September 2018./ 
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WPI 110.08 
USEFUL SAFE LIFE 


A product seller is not liable for injury or damage that 
occurred after the “useful safe life” of the product has 
expired. [The burden is on the product seller to prove by a 
preponderance of the evidence that the useful safe life 
had expired.] 


The useful safe life of a product begins at the time of 
delivery of the product to its first purchaser [or lessee] 
who was not engaged in the business of either selling 
such products or using them as component parts of an- 
other product to be sold, and continues during the time 
that the product would normally be likely to perform or be 
stored in a safe manner. 


[If injury or damage occurred more than twelve years 
after the time of delivery, a presumption arises that the 
injury or damage occurred after the useful safe life had 
expired. This presumption may be rebutted by a prepon- 
derance of the evidence.] 


NOTE ON USE 


Use this instruction if there is an issue under RCW 7.72.060(1)(a) 
relating to the useful safe life of a product. Do not use this instruction if 
the facts come within the exceptions listed in RCW 7.72.060(1)(b). Use 
WPI 21.01 (Meaning of Burden of Proof -frepoaderance of the Evi- 
dence) with this instruction. 


Use bracketed material as applicable. Use the bracketed paragraph 
relating to the presumption if there is evidence that more than twelve 
years has expired. If the bracketed paragraph relating to the presump- 
tion is used, do not use the bracketed sentence in the first paragraph, 
which puts the burden of proof on the seller to prove that useful safe 
life had expired. 


COMMENT 
RCW 7.72.060(1) and (2). 


Statute of repose compared to statute of limitation. RCW 
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7,72.060(1) is a statute of repose, not a statute of limitation. Rice v. 
Dow Chem. Co., 124 Wn.2d 205, 212, 875 P.2d 1213 (1994). Under RCW 
7.72.060, the plaintiffs injury or damage must occur within a set period 
of time (the “useful safe life” of the product), regardless of how quickly 
the plaintiff seeks a legal remedy for such harm. Morse v. City of Toppe- 
nish, 46 Wn.App. 60, 66, 729 P.2d 638 (1986). This is different from a 
statute of limitation, which limits how long a plaintiff may wait to 
pursue a legal remedy, and the plaintiffs diligence and ability to 
discover the harm or its cause are relevant considerations. Morse v. 
City of Toppenish, 46 Wn.App. at 66. 


The “useful safe life” of a product “begins at the time of delivery of 
the product and extends for the time during which the product would 
normally be likely to perform or be stored in a safe manner.” RCW 
7,72.060(1)(a); Zenaida-Garcia v. Recovery Sys. Tech., Inc., 128 Wn.App. 
256, 115 P.38d 1017 (2005); Martin v. Goodyear Tire & Rubber Co., 114 
Wn.App. 823, 61 P.3d 1196 (2003). “Time of delivery” is defined by RCW 
7.72,060(1)(a) as “the time of delivery of a product to its first purchaser 
or lessee who was not engaged in the business of either selling such 
products or using them as component parts of another product to be 
sold.” 


Pursuant to RCW 7.72.060(2), if harm was caused more than twelve 
years after the time of delivery, a presumption arises that the harm 
was caused after the useful safe life of the product had expired. This 
presumption may be rebutted by a preponderance of evidence. 


The statute of repose in the Washington Product Liability Act will 
not be the same length of time for every product. See Morse v. City of 
Toppenish, 46 Wn.App. at 66 (plaintiff produced an expert’s opinion 
that useful safe life of a 14-foot Duraflex diving board was in excess of 
15 to 16 years of constant use). This rebuttable presumption of 12 years 
may be different from the approach used in product liability statutes of 
other states. See Brewer v. Dodson Aviation, 447 F. Supp.2d 1166, 1177 
(W.D. Wash. 2006); Martin v. Goodyear Tire & Rubber Co., 114 Wn.App. 
823, 828, 61 P.3d 1196 (2008). 


Choice of law issues. A statute of repose does not fall under RCW 
4.18.020 (the statute of limitations borrowing statute). Instead, a stat- 
ute of repose is classified as substantive law, and will be analyzed as 
such when a court makes choice-of-law decisions. Rice v. Dow Chem. 
Co., 124 Wn.2d 205, 211-12, 875 P.2d 1213 (1994); Zenaida-Garcia v. 
Recovery Systems Technology, Inc., 128 Wn.App. 256, 259-66, 115 P.3d 
1017 (2005). 


Causation. There is continuing debate as to whether the applica- 
tion of this defense requires the defendant to prove that the age of the 
product was a proximate cause of the injury or damage to the plaintiff. 
The instruction as drafted does not include such a requirement. 
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Statutory exceptions. RCW 7.72.060(b) sets forth exceptions to 
RCW 7.72.060(1)(a). A product seller may be subject to liability for 
harm caused by a product used beyond its useful safe life, if: 


(i) The product seller has warranted that the product may 
be utilized safely for such longer periods; or 


(ii) The product seller intentionally misrepresents facts about 
its product, or intentionally conceals information about 
it, and that conduct was a proximate cause of the 
claimant’s harm; or 


(iii) The harm was caused by exposure to a defective product, 
which exposure first occurred within the useful safe life 
of the product, even though the harm did not manifest 
itself until after the useful safe life had expired. . 


RCW 7.72.060(1)(b). 


These exceptions do not lend themselves to a pattern instruction. If 
there is an issue whether one of the exceptions is applicable, an instruc- 
tion should be drafted that not only sets forth the useful safe life 
“defense” but also the exception being raised. 


Discovery rule. Because RCW 7.72.060(2) is a statute of repose, 
not a statute of limitation, it is not affected by the discovery rule. RCW 
7.72.060(3) is the statute of limitation applicable to product liability 
cases and does incorporate a discovery rule. Mayer v. Sto Indus., Inc., 
123 Wn.App. 448, 98 P.38d 116 (2004), reversed on other grounds, 156 
Wn.2d 677, 1382 P.3d 115 (2006). It may be asserted as a defense in ad- 
dition to the statute of repose. 


[Current as of September 2018.] 
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WPI 110.10 


ASSUMPTION OF RISK—CONTRIBUTORY 
NEGLIGENCE 


[Assumption of risk occurs when a person knows of a 
specific risk associated with using a product, understands 
the nature of the risk, voluntarily chooses to accept the 
risk by using the product, and impliedly consents to 
relieve the defendant of a duty of care owed to the person 
in relation to the specific risk.] 


[Contributory negligence is negligence on the part of 
a person claiming injury or damage that is a proximate 
cause of the injury or damage complained of.] 


If you find [assumption of risk] [or] [contributory 
negligence] by the plaintiff, you must determine the 
degree, expressed as a percentage, to which plaintiff's 
[assumption of risk] [and] [contributory negligence] 
contributed to the claimed injury or damage. The court 
will furnish you a special verdict form for this purpose. 
Your answers to the questions in the special verdict form 
will furnish the basis by which the court will apportion 
damages, if any. 


NOTE ON USE 


Use the bracketed language relating to assumption of risk or con- 
tributory negligence as applicable. Use the language on assumption of 
risk only when there is substantial evidence that plaintiff appreciated 
the specific danger that caused the injury. If the language on contribu- 
tory negligence is used, also use WPI 10.01 (Negligence—Adult—Defini- 
tion) with this instruction. Use one of the instructions from WPI 
Chapter 15 defining “proximate cause” with this instruction. 


Use either WPI 110.81.01 (Special Verdict Form—Product Li- 
ability—Assumption of Risk—Contributory Negligence—No Empty 
Chairs) or WPI 110.31.02 (Special Verdict Form—Product Liability— 
Assumption of Risk—Contributory Negligence—Empty Chairs) with 
this instruction. 


If there are affirmative defenses claiming other kinds of fault on 
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the part of the plaintiff, such legal theories must be defined in an 
instruction and either added to or substituted for the terms “assump- 
tion of risk” or “contributory negligence” in this instruction. 


COMMENT 
RCW 4.22.015 and RCW 4.22.005. 


RCW 4.22.015 defines fault as including “acts or omissions, includ- 
ing misuse of a product that are in any measure negligent or reckless.” 
The term also includes “breach of warranty, unreasonable failure to 
avoid injury or to mitigate damages.” 


RCW 4.22.005 provides in part that “any contributory fault charge- 
able to the claimant diminishes proportionately the amount awarded as 
compensatory damages for an injury attributable to the claimant’s con- 
tributory fault, but does not bar recovery.” 


Contributory negligence. The contributory fault doctrine 
expressed in RCW 4.22.015 applies to a product liability action regard- 
less of whether the action is based on negligence or strict liability. 
Lundberg y. All-Pure Chem. Co., 55 Wn.App. 181, 777 P.2d 15 (1989). 
Accordingly, contributory negligence may be raised as a defense under 
the Washington Product Liability Act (WPLA) even though the defense 
was not available under the pre-existing case law. See Seay v. MBean bl, 
Corp., 93 Wn.2d 319, 609 P.2d 1382 (1980). 


The instruction’s definition of contributory negligence parallels the 
general pattern instruction on contributory negligence, WPI 11.01. 


Assumption of risk. Prior to the adoption of the WPLA, the as- 
sumption of risk doctrine applied to product liability cases. See Klein v. 
R.D. Werner Co., 98 Wn.2d 316, 654:P.2d 94 (1982), Teagle v. Fischer & 
Porter Co., 89 Wn.2d 149, 570 P.2d 438 (1977); Seattle-First Nat'l Bank 
v. Tabert, 86 Wn.2d 145, 542 P.2d 774 (1975). It appears that this doc- 
trine continues to apply under the WPLA. See RCW 7.72.020(1) (provid- 
ing that laws pre-dating the WPLA are modified only to the extent set 
forth in that act). 


The instruction is drafted in terms of implied primary, rather than 
express, assumption of risk. The language is adapted from the generally 
applicable instruction on implied primary assumption of risk, WPI 13. 
03. If a case involves allegations that a consumer expressly assumed a 
risk, such as by a contractual provision, the instruction will need to be 
modified using language from WPI 13.04 (Assumption of Risk— 
Express). 


For further discussion concerning assumption of risk, see WPI 
Chapter 13 (Assumption of Risk). 
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[Current as of September 2018.] 
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WPI 110.20 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.20 


BURDEN OF PROOF—DEFECT IN 
CONSTRUCTION—NO AFFIRMATIVE DEFENSE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe in 
construction at the time the product left the defen- 
dant’s control; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff's [injury] [and] 
for] [damage]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the plaintiff. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for the defendant. 


NOTE ON USE 


Use this instruction, along with WPI 110.01 (Manufacturer’s Duty— 
Defect in Construction) if the issue is a manufacturer’s strict liability 
for a defect in construction and there is no affirmative defense. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); and the appropriate product li- 
ability verdict form (either WPI 110.30.01 (Special Verdict Form—Prod- 
uct Liability—No Affirmative Defenses—No Empty Chairs) or WPI 
110.30.02 (Special Verdict Form—Product Liability—No Affirmative 
Defenses—Empty Chairs)). 
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[Current as of September 2018./ 
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WPI 110.20.01 


BURDEN OF PROOF—WARRANTIES—NO 
AFFIRMATIVE DEFENSE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe 
because it did not conform to the manufacturer’s 
express warranty; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff's [injury] [and] 
[or] [damage]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the plaintiff. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for the defendant. 


NOTE ON USE 


Use this instruction, along with WPI 110.01.01 (Manufacturer’s 
Duty—Express Warranties), if the issue is a manufacturer’s strict li- 
ability for not conforming to an express warranty and there is no affir- 
mative defense. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); and the appropriate product li- 
ability verdict form (either WPI 110.30.01 (Special Verdict Form—Prod- 
uct Liability—No Affirmative Defenses—No Empty Chairs) or WPI 
110.30.02 (Special Verdict Form—Product Liability—No Affirmative 
Defenses—Empty Chairs)). 
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WPI 110.21 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.21 


BURDEN OF PROOF—DESIGN—NO AFFIRMATIVE 
DEFENSE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe as 
designed at the time the product left the defendant’s 
control: 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff's [injury] [and] 
[or] [damage]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the plaintiff. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for the defendant. 


NOTE ON USE 


Use this instruction, along with WPI 110.02 (Manufacturer’s Duty— 
Design), if the issue is a manufacturer’s strict liability for an unsafe 
design and there is no affirmative defense. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); and the appropriate product li- 
ability verdict form (either WPI 110.30.01 (Special Verdict Form—Prod- 
uct Liability—No Affirmative Defenses—No Empty Chairs) or WPI 
110.30.02 (Special Verdict Form—Product Liability—No Affirmative 
Defenses—Empty Chairs)). 
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WPI 110.21.01 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.21.01 


BURDEN OF PROOF—DUTY TO PROVIDE 
WARNINGS WITH PRODUCT—NO AFFIRMATIVE 
DEFENSE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe 
because adequate warnings or instructions were not 
provided with the product; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff's [injury] [and] 
[or] [damage]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the plaintiff. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for the defendant. 


NOTE ON USE 


Use this instruction, along with WPI 110.03 (Manufacturer’s Duty 
to Provide Warnings or Instructions with Product), if the issue is a 
manufacturer’s strict liability for not providing adequate warnings or 
instructions with the product and there is no affirmative defense. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); and the appropriate product li- 
ability verdict form (either WPI 110.30.01 (Special Verdict Form—Prod- 
uct Liability—No Affirmative Defenses—No Empty Chairs) or WPI 


724 


PRODUCT LIABILITY WPI 110.21.01 


110.30.02 (Special Verdict Form—Product Liability—No Affirmative 
Defenses—Empty Chairs)). 


[Current as of September 2018. ] 
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WPI 110.21.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.21.02 


BURDEN OF PROOF—DUTY TO PROVIDE 
WARNINGS AFTER THE PRODUCT WAS 
MANUFACTURED—NO AFFIRMATIVE DEFENSE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
was negligent in that the product was not reasonably 
safe because adequate warnings or instructions were 
not provided after the product was manufactured; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff's [injury] [and] 
[or] [damage]. 


If you find from your consideration of all the evidence 
that each of these propositions has been proved, your 
verdict should be for the plaintiff. On the other hand, if 
any of these propositions has not been proved, your 
verdict should be for the defendant. 


NOTE ON USE 


Use this instruction, along with WPI 110.03.01 (Manufacturer’s 
Duty to Provide Warnings After the Product was Manufactured), if the 
issue is a manufacturer’s negligence for not providing adequate warn- 
ings or instructions after the product was manufactured and there is no 
affirmative defense. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); and the appropriate product li- 
ability verdict form (either WPI 110.30.01 (Special Verdict Form—Prod- 
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uct Liability—No Affirmative Defenses—No Empty Chairs) or WPI 
110.30.02 (Special Verdict Form—Product Liability—No Affirmative 
Defenses—Empty Chairs)). 7 


[\ Currnttas of September 2018./ 
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WPI 110.22 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.22 | 


BURDEN OF PROOF—DEFECT IN 
CONSTRUCTION—ASSUMPTION OF RISK OR 
CONTRIBUTORY NEGLIGENCE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe in 
construction at the time the product left the defen- 
dant’s control; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff’s [injury] [and] 
[or] [damage]. 


The defendant has the burden of proving [both] [all] 
of the following propositions: 


[First, that the plaintiff assumed the risk of injury 
or damage from the product;] 


[Second, that the plaintiff's assumption of risk 
was a proximate cause of the plaintiff's own injuries 
or damage;] 


[[Third] [First], that the plaintiff acted, or failed to 
act, in one of the ways claimed by the defendant, and 
that in so acting or failing to act, the plaintiff was 
negligent;] 


[[Fourth] [Second], that the negligence of the 
plaintiff was a proximate cause of the plaintiff's own 
injuries or damages and was therefore contributory 
negligence.] 
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| NOTE ON USE 


Use this instruction, along with WPI 110.01 (Manufacturer’s Duty— 
Defect in Construction), if the issue is a manufacturer’s strict liability 
for a defect in construction and there is an affirmative defense of as- 
sumption of risk or contributory negligence. For a claim involving 
enhanced injures in a crashworthiness case, see the following instruc- 
tions and their Notes on Use and Comments: WPI 110.02.02 
(Crashworthiness/Enhanced Damage and Injury—Manufacturing and/or 
Design Defect), WPI 110.02.03 (Crashworthiness/Enhanced Damage 
and Injury—Manufacturing and/or Design Defect—Allocation of Fault), 
and WPI 110.02.04 (Crashworthiness/Enhanced Damage and Injury— 
Manufacturing and/or Design Defect—Verdict Form for Use with WPI 
110.30.01, 110.30.02, 110.31.01, and 110.31.02). 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable prokimate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); WPI 110.10 (Assumption of Risk— 
Contributory Negligence); and the appropriate product liability verdict 
form (either WPI 110.30.01 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—No Empty Chairs) or WPI 110.30,02 
(Special Verdict Form—Product Liability—No Affirmative Defenses— 
Empty Chairs)). 


[Current as of September 2018.] 
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WPI 110.22.01 NEGLIGENCE—PROXIMATE CAUSE 


WPI 110.22.01 


~BURDEN OF PROOF—WARRANTIES— 
ASSUMPTION OF RISK OR CONTRIBUTORY 
NEGLIGENCE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe 
because it did not conform to the manufacturer’s 
express warranty; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff’s [injury] [and] 
[or] [damage]. 


The defendant has the burden of proving [both] [all] 
of the following propositions: 


[First, that the plaintiff assumed the risk of injury 
or damage from the product;] 


[Second, that the plaintiff's assumption of risk 
was a proximate cause of the plaintiff's own injuries 
or damages;] 


[[Third] [First], that the plaintiff acted, or failed to 
act, in one of the ways claimed by the defendant, and 
that in so acting or failing to act, the plaintiff was 
negligent; ] 


[[Fourth] [Second], that the negligence of the 
plaintiff was a proximate cause of the plaintiff's own 
injuries or damages and was therefore contributory 
negligence. ] 
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NOTE ON USE 


Use this instruction, along with WPI 110.01.01 (Manufacturer’s 
Duty—Express Warranties), if the issue is a manufacturer’s strict li- 
ability for not conforming to an express warranty and there is an affir- 
mative defense of assumption of risk or contributory negligence. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); WPI 110.10 (Assumption of Risk— 
Contributory Negligence); and the appropriate product liability verdict 
form (either WPI 110.380.01 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—No Empty Chairs) or WPI 110.30.02 
(Special Verdict Form—Product Liability—No Affirmative Defenses— 
Empty Chairs)). 


[Current as of September 2018.] 
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WPI 110.23 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.238 


BURDEN OF PROOF—DESIGN—ASSUMPTION OF 
RISK OR CONTRIBUTORY NEGLIGENCE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 3 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe as 
designed at the time the product left the defendant's 
control; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and © 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff's [injury] [and] 
[or] [damage]. 


The defendant has the burden of proving [both] [all] 
of the following propositions: 


[First, that the plaintiff assumed the risk of injury 
or damage from the product;] 


[Second, that the plaintiff's assumption of risk 
was a proximate cause of the plaintiff's own injuries 
or damages;] 


[[Third] [First], that the plaintiff acted, or failed to 
act, in one of the ways claimed by the defendant, and 
that in so acting or failing to act, the plaintiff was 
negligent;] 


[[Fourth] [Second], that the negligence of the 
plaintiff was a proximate cause of the plaintiff's own 
injuries or damages and was therefore contributory 
negligence.] 
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NOTE ON USE 


Use this instruction, along with WPI 110.02 (Manufacturer’s Duty— 
Design), if the issue is a manufacturer’s strict liability for an unsafe 
design and there is an affirmative defense of assumption of risk or con- 
tributory negligence. For a claim involving enhanced injuries in a 
crashworthiness case, see the following instructions and their Notes on 
Use and Comments: WPI 110.02.02 (Injury—Manufacturing and/or 
Design Defect), and 110.02.03 (Injury—Manufacturing and/or Design 
Defect—Allocation of Fault), and 110.02.04 (Crashworthiness/Enhanced 
_ Damage and Injury—Manufacturing and/or Design Defect—Verdict 
Form for Use with WPI 110.30.01, 110.30.02, 110.31.01, and 110.31.02). 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. | 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); WPI 110.10 (Assumption of Risk— 
Contributory Negligence); and the appropriate product liability verdict 
form (either WPI 110.80.01 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—No Empty Chairs) or WPI 110.30.02 
(Special Verdict Form—Product Liability—No Affirmative Defenses— 
Empty Chairs)). | 


[Current as of September 2018.] 
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WPI 110.23.01 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.23.01 


BURDEN OF PROOF—DUTY TO PROVIDE 
WARNING WITH PRODUCT—ASSUMPTION OF 
RISK OR CONTRIBUTORY NEGLIGENCE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe 
because adequate warnings or instructions were not 
provided with the product; | 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff's [injury] [and] 
[or] [damage]. 


The defendant has the burden of proving [both] [all] 
of the following propositions: 


[First, that the plaintiff assumed the risk of injury 
or damage from the product;] 


[Second, that the plaintiff's assumption of risk 
was a proximate cause of the plaintiff's own injuries 
or damages;] 


[[Third] [First], that the plaintiff acted, or failed to 
act, in one of the ways claimed by the defendant, and 
that in so acting or failing to act, the plaintiff was 
negligent;] 


[[Fourth] [Second], that the negligence of the 
plaintiff was a proximate cause of the plaintiff's own 
injuries or damages and was therefore contributory 
negligence.] 
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NOTE ON USE 


Use this instruction, along with WPI 110.03 (Manufacturer’s Duty 
to Provide Warnings or Instructions with Product), if the issue is a 
manufacturer’s strict liability for not providing adequate warnings or 
instructions with the product and there is an affirmative defense of as- 
sumption of risk or contributory negligence. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); WPI 110.10 (Assumption of Risk— 
Contributory Negligence); and the appropriate product liability verdict 
form (either WPI 110.30.01 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—No Empty Chairs) or WPI 110.30.02 
(Special Verdict Form—Product Liability—No Affirmative Defenses— 
Empty Chairs)). 


[Current as of September 2018.] 
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WPI 110.23.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.23.02 


BURDEN OF PROOF—DUTY TO PROVIDE 
WARNING AFTER THE PRODUCT WAS 
MANUFACTURED—ASSUMPTION OF RISK OR 
CONTRIBUTORY NEGLIGENCE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
was negligent in that the product was not reasonably 
safe because adequate warnings or instructions were 
not provided after the product was manufactured; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff’s' property was damaged]; and 


Third, that the unsafe condition of the product 
was a proximate cause of the plaintiff’s [injury] [and] 
[or] [damage]. 


The defendant has the burden of proving [both] [all] 
of the following propositions: 


[First, that the plaintiff assumed the risk of injury 
or damage from the product;] 


[Second, that the plaintiff's assumption of risk 
was a proximate cause of the plaintiff's own injuries 
or damages;] 


[[Third] [First], that the plaintiff acted, or failed to 
act, in one of the ways claimed by the defendant, and 
that in so acting or failing to act, the plaintiff was 
negligent; ] 


[[Fourth] [Second], that the negligence of the 
plaintiff was a proximate cause of the plaintiff's own 
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injuries or damages and was therefore contributory 
negligence.] 


NOTE ON USE 


Use this instruction, along with WPI 110.03.01 (Manufacturer’s 
Duty to Provide Warnings or Instructions After the Product was 
Manufactured), if the issue is a manufacturer’s negligence for not 
providing adequate warnings or instructions after the product was 
manufactured and there is an affirmative defense of assumption of risk 
or contributory negligence. 


Use bracketed material as applicable. If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72.010, 
use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instructions from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); WPI 110.10 (Assumption of Risk— 
Contributory Negligence); and the appropriate product liability verdict 
form (either WPI 110.30.01 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—No Empty Chairs) or WPI 110.30.02 
(Special Verdict Form—Product peu yl) o Affirmative Defenses— 
Empty Chairs)). 


[Current as of September 2018.]/ 
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WPI 110.30.01 _ NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.30.01 


SPECIAL VERDICT FORM—PRODUCT 
LIABILITY—NO AFFIRMATIVE DEFENSES—NO 


EMPTY CHAIRS 
IN THE SUPERIOR COURT OF THE STATE OF WASHING- 
TON FOR ————. COUNTY 
Plaintiff, 
NO ee 
vs. SPECIAL 
ee ne one eR VERDICT FORM 


Defendant. 


We, the jury, answer the questions submitted by the 
court as follows: 


[QUESTION 1: Did the defendant supply a product 
that was not reasonably safe [in 
construction at the time the product 
left the defendant’s control] [because 
it did not conform to the 
manufacturer’s express warranty] [as 
designed] [because adequate warnings 
or instructions were not provided with 
the product]?] 


[QUESTION 1: Was the defendant negligent in that 
the product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] 


ANSWER: ———_-. (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 1, sign 
this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


QUESTION 2: Was the unsafe condition of the prod- 
uct a proximate cause of injury or 
damage to the plaintiff? 


ANSWER: —_____ (Write “yes” or “no”) 


| 
(DIRECTION: If you answered “no” to Question 2, sign 


this verdict form. If you answered “yes” to Question 2, answer 
Question 3.) i 


QUESTION 3: What do you find to be the plaintiff’s 
amount of damages? 
ANSWER: : 
[ (a) Past Economic Damage $ ] 
[ (b) Future Economic Damages $ ] 
[ (c) Noneconomic Damages $ ] 


(DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE: Sat eee ee LAE 
Presiding Juror 


NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer in which there are no affirmative defenses and 
there are no other entities that have been identified as possibly being at 
fault for the plaintiffs damages. 


Use bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
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conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7.72.010, insert the following as the first question in 
the verdict form. 


QUESTION 1: Was the defendant a manufacturer? 
ANSWER: _____— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this 
verdict form. If you answered “yes” to Question 1, then answer Ques- 
tion 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
and WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence), with this verdict form. 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense), or WPI 110.08 (Useful Safe Life), questions 
will need to be added to the verdict form covering these defenses. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—No Contribu- 
tory Negligence). 


COMMENT 
RCW 7.72.010(6). 


Recovery for “harm.” RCW 7.72.030(1) and (2) in general subject 
a manufacturer to liability for a claimant’s “harm” that is proximately 
caused by the manufacturer’s product. “Harm” is defined by RCW 
7.72.010(6) as “includ[ing] any damages recognized by the courts of this 
state: PROVIDED, That the term ‘harm’ does not include direct or 
consequential economic loss under Title 62A RCW.” See Bylsma v. 
Burger King Corporation, 176 Wn.2d 555, 561-62, 293 P.3d 1168 (2013) 
(“The WPLA permits relief for emotional distress damages, in the 
absence of physical injury. . .”). 


Economic damages. The Washington Supreme Court has devel- 
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oped a “risk of harm” analysis for determining whether the Washington 
Product Liability Act bars a claim for damages under the “direct or 
consequential economic loss” language of RCW 7.72.010(6). See the 
discussion of the economic loss rule (renamed as the independent duty 
doctrine) in the Introduction to this chapter, WPI 110.00. 


Pain and suffering. In Washington State Physicians Insurance 
Exchange v. Fisons Corp., 122 Wn.2d 299, 858 P.2d 1054 (1993), a physi- 
cian brought a failure-to-warn claim against a drug manufacturer. The 
physician sought recovery for the pain and suffering he experienced 
when the drug injured his patient. The court held that a physician’s 
pain and suffering due to a patient’s injury are not “damages recognized 
by the courts of this state” and therefore fail to meet the definition of 
“harm” under RCW 7.72.010(6). Washington State Physicians Insurance 
Exchange v. Fisons Corp., 122 Wn.2d at 318-22. 


Future damages. The verdict form has a separate line for future 
damages. If a verdict or award for future economic damages is at least 
one hundred thousand dollars, RCW 4.56.260 requires the court, at the 
request of a party, to enter a judgment providing for the periodic pay- 
ment in whole or in part.of the future economic damages. 


[Current as of September 2018.] 
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WPI 110.30.02 


NEGLIGENCE—PROXIMATE CAUSE 


WPI 110.30.02 


SPECIAL VERDICT FORM—PRODUCT 
LIABILITY—NO AFFIRMATIVE DEFENSES—EMPTY 


CHAIRS 


(Insert caption. See WPI 110.30.01.) 
We, the jury, answer the questions submitted by the 


court as follows: 


[QUESTION 1: 


[QUESTION 1: 


Did the defendant supply a product that 
was not reasonably safe [in construc- 
tion at the time the product left the 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 
quate warnings or instructions were not 
provided with the peeelede si 


Was the defendant negligent in that the 
product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] 


ANSWER: ———__— (Write “yes” or “no) 


(DIRECTION: If you answered “no” to Question 1, 
sign and return this verdict. If you answered “yes” to Ques- 
tion 1, answer Question 2.) 


QUESTION 2: 


Was the unsafe condition of the prod- 
uct a proximate cause of injury or dam- 
age to the plaintiff? 


ANSWER: ———-_— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 2, 
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sign this verdict form. If youre answered “yes” to Question 2, 
answer Question 3.) 


QUESTION 3: Were any of the following negligent? 


(Answer “yes” or “no” after the name of each entity not 
party to this action.) 


ANSWER: Yes No 

Entity (name): stories ty BAW oi! 
[Entity (name): weet cee AAS Ac] 
[Entity (name): LET on Aa] 


(DIRECTION: If you answered “no” to Question 3 as 
to each entity, skip Question 4 and answer Question 5. If 
you answered “yes” to Question 3 as to any entity, answer 
Question 4.) | 


QUESTION 4: Was such negligence a proximate 
cause of [injury] [damage] to the 
plaintiff? 


(Answer “yes” or “no” after the name of each entity found 
negligent by you in Question 3.) 


ANSWER: Yes No 


Entity (name): meter es my ast 8 re 
[Entity (name): ee pe aetit es] 
[Entity (name): saad ia anced pL tien | 


(DIRECTION: Answer Question 5.) 
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QUESTION 5: What do you find to be the plaintiff's 
amount of damages? 


ANSWER: 
[(a) Past Economic Damages $ ] 
[(b) Future Economic Damages.’ $ ] 
[(c) Noneconomic Damages $ ] 


(DIRECTION: If you answered Question 5 with any 
amount of money and you answered “yes” as to any entity 
in Question 4, answer Question 6. Otherwise, sign this 
verdict form.) 


QUESTION 6: Assume that 100% represents the total 
| combined fault that proximately caused 

the plaintiff's [injury] [damage]. What 
percent of this 100% is attributable to 
the [unsafe condition of the defendant’s 
product] [defendant’s negligence] and 
what percentage of this 100% is attrib- 
utable to each entity, if any, whose 
negligence was found by you in Ques- 
tion 4 to have been a proximate cause 
of the [injury] [damage] to the plaintiff? 
Your total must equal 100%. 


ANSWER: Percentage 

To defendant’s [product] cleeslebatioseenstnest 10) 
[negligence]: 
To Entity (name): Rc LER | 
[To Entity (name): commerce ehh 
[To Entity (name): Cre eM 

TOTAL 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.) 
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PAGS tes tints ern: ak eau 97 | Rene ty ahaa at th 
Presiding Juror 


NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer in which there are no affirmative defenses and 
there are other entities that have been identified as possibly being at 
fault for the plaintiffs damages. 


Use bracketed material as applicable. Question. 1 is set out in 
alternative form, The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
_ The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7.72.010, insert the following as the first question in 
the verdict form. ' 


QUESTION 1: Was the defendant a manufacturer? 
ANSWER: —____. (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this 
verdict form. If you answered “yes” to Question 1, then answer Ques- 
tion 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
and WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence), with this verdict form. 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense), or WPI 110.08 (Useful Safe Life), a question 
will need to be added to the verdict form covering these defenses. 


Use WPI 41.04 (Damages to be Apportioned), WPI 21.10 (Burden of 
Proof—Entities Not Party to the Action), and WPI 10.01 (Negligence— 
Adult—Definition), with this verdict form. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
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munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—No Contribu- 
tory Negligence). 


COMMENT 
RCW 4.22.070. 


The statute requires the apportionment of damages “in all actions 
involving fault of more than one entity.” Pursuant to RCW 7.22.070(1), 
the trier of fact shall determine the percentage of the total fault that is 
attributable to every entity that caused the plaintiffs damages. Entities 
include the plaintiff or person suffering personal injury or incurring 
property damage, defendants, third-party defendants, entities released 
by the plaintiff, entities immune from liability to the plaintiff,.and enti- 
ties with any other individual defense against the plaintiff. Judgment is 
then entered against each defendant (unless a defendant is immune 
from liability or has prevailed on an individual defense), in an amount 
that represents the defendant’s proportionate share of the plaintiffs 
total damages. The liability of each defendant is several unless one of 
the exceptions outlined in the statute apply. 


The definition of fault found in RCW 4.22.015 applies when ap- 
portioning total fault pursuant to RCW 4,22.070. Welch v. Southland 
Corp., 184 Wn.2d 629, 952 P.2d 162 (1998); see also Hiner v. Bridgestone/ 
Firestone, Inc., 138 Wn.2d 248, 259-62, 978 P.2d 505 (1999) (discussing 
the interplay of RCW 4.22.015 and 4.22.070); Coulter v. Asten Group, 
Inc., 185 Wn.App. 613, 146 P.3d 444 (2006) (special verdict form for ap- 
portionment in product liability case upheld on appeal). The word 
“fault,” as defined by RCW 4.22.015, “includes acts or omissions, includ- 
ing the misuse of a product, that are in any measure negligent or reck- 
less toward the person or property of the actor or others, or that subject 
a person to strict tort liability or liability on a product liability claim.” 
The term also includes breach of warranty. 


The theory of strict product liability is to insure that the cost of 
injury resulting from a defective product is borne by the manufacturer 
that placed the product on the market rather than by the person injured. 
See Greenman v. Yuba Power Prods., Inc. (1963), 59 Cal.2d 57, 27 
Cal.Rptr. 697, 377 P.2d 897; Restatement (Second) of Torts § 402A, 
comment c (1965). RCW 4.22.070 modifies this theory by shifting to the 
injured party the cost of injury apportionable to entities other than the 
manufacturer. If the injured consumer is entirely without fault, RCW 
4.22.070(1)(b) retains a limited form of joint and several liability by 
providing that “the defendants against whom the judgment is entered 
shall be jointly and severally liable for the sum of their proportionate 
shares of the claimant’s total damages.” But even under RCW 
4,22.070(1)(b), the injured party will bear the costs that are attributable 
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to “empty chairs.” For additional commentary concerning RCW 4.22.070, 
see WPI 21.10 (Burden of Proof—Entities Not Party to the Action) and 
WPI 41.04 (Damages To Be Apportioned). 


For a discussion of the damages recoverable in product liability ac- 
tions, see the Comment to WPI 110.30.01 (Special Verdict Form—Prod- 
uct Liability—No Affirmative Defenses—No Empty Chairs). 


- [Current as of September 2018./ 
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WPI 1100.31.01 NEGLIGENCE—PROXIMATE CAUSE 
WPI 110.31.01 


SPECIAL VERDICT FORM—PRODUCT LIABILITY- —— 
ASSUMPTION OF RISK—CONTRIBUTORY 
NEGLIGENCE—NO EMPTY CHAIRS 


(Insert caption. See WPI 110.30.01.) 
We, the jury, answer the questions submitted by the 
court as follows: 


[QUESTION 1: Did the defendant supply a product that 
was not reasonably safe [in construc- 
tion at the time the product left the 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 
quate warnings or instructions were not 
provided with the product]?] 


[QUESTION 1: Was the defendant negligent in that the 
product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] 


ANSWER: mene Bp Ss (Write “ves” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign 
this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


QUESTION 2: Was the unsafe condition of the prod- 
uct a proximate cause of injury or dam- 
age to the plaintiff? 

ANSWER: ———_—_—_- (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 2, sign 
this verdict form. If you answered “yes” to Question 2, answer 
Question 3.) 
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QUESTION 3: What do you find to be the plaintiff’s 
amount of damages? (Do not consider 
the issue[s] of [assumption of risk] [or] 
[contributory negligence], if any, in 
your findings.) 


ANSWER: 
[(a) Past Economic Damages $————] 
[(b) Future Economic Dam- rant a 
ages 


[(c) Noneconomic Damages aa 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you find no dam- 
ages, sign this verdict form.) 


QUESTION 4: [Did the plaintiff assume the risk of 
injury or damage from the product] [or] 
[was the plaintiff also negligent]? 
ANSWER: —————_ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 4, sign 
this verdict form. If you an swered “yes” to Question 4, 
answer Question 5.) 


QUESTION 5: Was the plaintiff's [assumption of risk] 
[or] [negligence] a proximate cause of 
the [injury] [damage] to the plaintiff? 
ANSWER: ————— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 5, 
sign this verdict form. If you answered “yes” to Question 5, - 
answer Question 6.) 
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QUESTION 6: Assume that 100% represents the total 
combined fault that proximately caused 
the plaintiff's [injury] [damage]. What 
percent of this 100% is attributable to 
the [unsafe condition of the defendant’s 
product] [defendant’s negligence], and 
what percentage of this 100% is attrib- 
utable to the plaintiff's [assumption of 
risk] [and] [negligence]? Your total 
must equal 100%. 


ANSWER: Percentage 
To defendant’s [product] tte annitiatielom ye 
[negligence]: 

To plaintiff (name): Uee kya 

TOTAL: 100% 


(DIRECTION: Sign and return this verdict.) 


DAT Be ste ee OL pee eee 
| Presiding Juror 


NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer if assumption of risk or contributory negligence 
is in issue and there are no other entities that have been identified as 
possibly being at fault for the plaintiffs damages. 


Use bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.08). 
The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
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as defined in RCW 7.72.010, insert the following as the first question in 
the verdict form. 


QUESTION 1: Was the defendant a manufacturer? 
ANSWER: ——____. (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this verdict 
form. If you answered “yes” to Question 1, answer Question 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
and WPI 30.02.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence), with this verdict form. If 
assumption of risk is at issue, WPI 30.02.01 should be modified to refer 
to assumption of risk. 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense), or WPI 110.08 (Useful Safe Life), a question 
will need to be added to the verdict form covering these defenses. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—No Contribu- 
tory Negligence). 


COMMENT 
RCW 4.22.005, RCW 4.22.015, and RCW 4.56.250. 


For a discussion of RCW 4.22.005 and RCW 4.22.015, see the Com- 
ment accompanying WPI 110.10 (Assumption of Risk—Contributory 
Negligence). For a discussion of the damages recoverable in product li- 
ability actions, see the Comment to WPI 110.30.01 (Special Verdict 
Form—Product Liability—No Affirmative Defenses—No Empty Chairs). 


[Current as of September 2018.] 
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SPECIAL VERDICT FORM—PRODUCT LIABILITY— 
ASSUMPTION OF RISK—CONTRIBUTORY 
NEGLIGENCE—NO EMPTY CHAIRS—MIXED 
STANDARDS OF CARE 


(Insert caption. See WPI 110.30.01.) 
We, the jury, answer the questions submitted by the 
court as follows: 


[QUESTION 1: Did the defendant supply a product that 
was not reasonably safe [in construc- 
tion at the time the product left the 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 
quate warnings or instructions were not 
provided with the product]?] 


[QUESTION 1: Was the defendant negligent in that the 
. product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] 


~ ANSWER: ———_—_ (Write “yes” or “no’) 
(DIRECTION: If you answered “no” to Question 1, sign 


this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


QUESTION 2: Was the not reasonably safe condition 
of the product a proximate cause of 
injury or damage to the plaintiff? 


ANSWER: Wes Mau (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 2, sign 
this verdict form. If you answered “yes” to Question 2, answer 
Question 3.) 


QUESTION 3: What do you find to be the plaintiff’s 
amount of damages? (Do not consider 
the issue(s] of [assumption of risk] [or] 
[contributory negligence], if any, in 


your findings.) 
ANSWER: 
[(a) Past Economic Damages $ ] 
[(b) Future Economic Damages $ ] 
] 


[(c) Noneconomic Damages 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you find no ; MEGA 
sign this verdict form.) 


QUESTION 4: [Did the plaintiff assume the risk of 
injury or damage from the product] [or] 
[was the plaintiff [also] negligent] [or] 
[did the plaintiff negligently misuse the 
product]? 


ANSWER: —————_ (Write “yes” or “no’) 


(DIRECTION: If you answered “no” to Question 4, sign 
this verdict form. If you answered “yes” to Question 4, answer 
Question 5.) 


QUESTION 5: Was the plaintiff's [negligence] or 
[negligent misuse of the product] [or] 
[assumption of risk] a proximate cause 
of the [injury] [damage] to the plaintiff? 


ANSWER: —_____- (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 5, sign 
this verdict form. If you answered “yes” to Question 5, answer 
Question 6.) 


QUESTION 6: “Total combined fault” includes all of 
the forms of fault, based on your 
answers to the previous questions, that 
you found proximately caused the 
plaintiff's [injury] [damage]. Assume 
that 100% represents the total 
combined fault that proximately caused 
the plaintiff’s [injury] [damage]. What 
percent of this 100% is attributable to 
each of the following parties? Your 
total must equal 100%. 


ANSWER: Percentage 
To Defendant Sind recurs el 
To Plaintiff acaba oh 

TOTAL: 100% 


(DIRECTION: Sign and return this verdict.) 


DATE= eee Cee 
Presiding Juror 


NOTE ON USE 


This special verdict form should be used if the case involves differ- 
ent types of fault and the jury would benefit from having a common 
term to use in apportioning fault. Although RCW Chapter 4.22 applies 
to all actions in which comparative fault is at issue, ordinarily it is un- 
necessary to use the term “fault” or define it because most cases involve 
a comparison by the jury of the same type of fault - typically negligence. 


Product liability. The most common use for this instruction will 
be in product liability actions against a manufacturer that involve is- 
sues of misuse of the product, contributory negligence, assumption of 
risk, or the fault of a third party. 


754 


PRODUCT LIABILITY WPI 110.31.01.01 


WPI 110.31.01.02 (Fault To Be Apportioned—Product Liability) 
connects with this instruction, to give the jury guidance on what types 
of fault constitute “total.fault”, and how “total fault” leads to the ap- 
portionment question—number 6 in this example—in the special verdict 
form instruction. 


Use bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe’ in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
The second option applies a negligence standard. The second option 
should only be used: if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7.72.010, insert the following as the first question in 
the verdict form: 


QUESTION 1: Was the defendant a manufacturer? 
ANSWER: ______ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this verdict 
form. If you answered “yes” to Question 1, answer Question 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
and WPI 30.02.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence), with this verdict form. If 
assumption of risk is at issue, WPI 30.02.01 should be modified to refer 
to assumption of risk. 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense), or WPI 110.08 (Useful Safe Life), a question 
will need to be added to the verdict form covering these defenses. 


Cases other than product liability. Another example of how this 
verdict form might be used is in a case involving a claim for strict li- 
ability based on an abnormally dangerous activity, when the defendant 
alleges that the plaintiff was contributorily negligent. In such a case, 
the initial questions regarding the liability of the defendant will need to 
reflect the appropriate theory. Alternatively, if the issue of strict li- 
ability has been decided as a matter of law, the verdict form will omit 
the question of the defendant’s liability, and even the question regard- 
ing proximate cause if that has also been determined as a matter of 
law, but will retain the apportionment process in Question 6. 
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Married co-plaintiffs. For a personal injury case involving mar- 
ried co-plaintiffs, the verdict form and damage instruction should take 
into account the community property issues. See the Comment to WPI 
30.01.01 (Measure of Economic and Noneconomic Damages—Personal 
Injury—No Contributory Negligence). 


Multiple defendants. The verdict form is based upon a single 
defendant who is claimed to be strictly liable for the plaintiffs injury, 
while the defendant alleges that the plaintiff is also at fault.. The verdict 
form can be adapted to include multiple defendants, If one defendant is 
subject to strict liability and another defendant is alleged to have been 
at fault on some other basis, the verdict form will need additional ques- 
tions regarding that defendant’s fault (typically, whether the additional 
defendant was negligent, and whether it proximately caused the injury) 
and an additional line added to Question 6 that will permit the jury to 
apportion fault to that party. Even if the plaintiff is not alleged to be at 
fault in causing the injury, this form may be needed if claims are made 
against more than one defendant and the types of fault are dissimilar. 


“Empty chairs.” If one of the parties alleges that a non-party 
entity (the so-called “empty chair”) was also at fault and claims that 
fault should be apportioned accordingly, the verdict form may be modi- 
fied to add additional questions and additional line(s) to the percentage 
allocation in Question 6. 


COMMENT 
RCW 4.22.005; RCW 4.22.015; RCW 4.56.250. 
This verdict form was added in 2012. 


See the Comment to WPI 41.04 (Fault to Be Apportioned) for gen- 
eral guidance regarding the history of RCW 4.22.070 and the ARpoRHOn- 
ment of fault. 


For a discussion of RCW 4.22.005 and RCW 4.22.015, see the Com- 
ment accompanying WPI.110.10 (Assumption of Risk—Contributory 
Negligence). For a discussion of the damages recoverable in product li- 
ability actions, see the Comment to WPI 110.30.01 (Special Verdict 
Form—Product Liability—No Affirmative Defenses—No Empty Chairs). 


In order to modify this verdict form for use in cases in which the 
cause of action and evidence involves less common types of fault (not 
listed in this instruction or in WPI 110.31.01.02 (Fault to be Ap- 
portioned—Product Liability)), the court should specify the less common 
type of fault, in the relevant questions posed. The court would also 
modify the connecting instruction, WPI 110.31.01.02 (Fault To Be Ap- 
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portioned—Product Liability), to include the less common type of fault. 
See the bracketed blank line in WPI 110.31.01.02 (Fault to be Ap- 
portioned—Product Liability), which describes the concept of “total 
- combined fault.” 


As the court recognized in Coulter v. Asten Group, 1385 Wn.App. 
613, 622-23, 626-27, 146 P.3d 444 (2006), the jury apportions fault, and 
the court applies the law and mathematical proportions to allocate 
damages. Choosing types of fault to insert in the jury instructions 
depends on legal standards and evidence concerning specific acts and 
omissions of the entities involved in the causes of action. See RCW 
422.015; Hiner v. Bridgestone/Firestone, Inc., 188 Wn.2d 248, 259-62, 
978 P.2d 505 (1999); Johnson v. Recreational Equip., Inc., 159 Wn.App. 
939, 946-54, 247 P.3d 18 (2011). This verdict form guides the jury as it 
considers allocation of fault; the court resolves the issues of law. See 
Coulter v. Asten Group, 1385 Wn.App. 613. 


[Current as of September 2018.] 
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FAULT TO BE APPORTIONED—PRODUCT 
LIABILITY 


If you find that more than one entity was at fault, you 
must determine what percentage of the total fault is attrib- 
utable to each entity that proximately caused the [injury] 
[damage] to the plaintiff. Your answers to the questions in 
the special verdict form will furnish the basis by which the 
court will apportion damages, if any. 


Entities may include the defendant(s), [the plaintiff(s)] 
[and] [the person(s) incurring property damage] [third- 
party defendant(s)] [entity or entities not party to this 
action]. 


This instruction defines “fault” as it is used in the 
special verdict form. You will need to apportion fault only 
if you first determine that the defendant supplied a prod- 
uct that [was not reasonably safe as designed] [or] [was 
not reasonably safe in construction] [or] [was not ac- 
companied by adequate warnings] and that this unsafe 
aspect of the product proximately caused the plaintiff's 
injury. In addition, you will only need to apportion fault if 
you also determine that [the plaintiff] [another party] [an- 
other entity] was also at fault and that such fault also 
caused the plaintiff's injury. 


Each of the following is considered “fault”: 


[supplying a product that is not reasonably safe 
because of inadequate warnings] 


[supplying a product that is not reasonably safe in its 
design] 


[supplying a product that is not reasonably safe in its 
construction] 
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[defendant’s negligence] 


[plaintiff's negligence] 
[breach of warranty] 
[negligent misuse of product] 
[assumption of risk] 


[(other — see Note on Use)]. 


NOTE ON USE 


Use this instruction to accompany WPI 110.31.01.01 (Special 
Verdict Form—Product Liability—Assumption of Risk—Contributory 
Negligence—No Empty Chairs—Mixed Standards of Care) if there is a 
need to explain how to apportion fault when there are different types of 
fault. It is only necessary to use WPI 110.31.01.01 (Special Verdict 
Form—Product Liability—Assumption of Risk—Contributory Negli- 
gence—No Empty Chairs—Mixed Standards of Care), and this instruc- 
tion, when the jury is required to apportion fault between an “apple” 
(such as strict liability) and an “orange” (such as contributory negligence 
or the negligence of a third party). If the comparison of fault does not 
involve different types of fault, this instruction should not be used. 


Although RCW 4.22.015 includes failure to mitigate damages within 
the definition of “fault,” this instruction does not include it for purposes 
of apportionment. Instead, if failure to mitigate is alleged by a 
defendant, the verdict form should instruct the jury to reduce the 
amount of the plaintiffs damages by whatever amount of such damage 
is attributed to the failure to mitigate. The apportionment of fault is 
then applied to the amount of damages specified in the jury’s answer on 
the verdict form. 


The forms of fault listed in the instruction should include only 
those that are at issue in the case. The instruction lists in brackets the 
types of fault more commonly at issue in a product liability case. If the 
case involves a form of fault that is less common and not already listed, 
the instruction (and the verdict form) should be modified to include it 
(as indicated with the bracketed blank line in this pattern instruction). 


This instruction can also be modified for use in a case that involves 
other types of “apples and oranges” comparison, such as contributory 
negligence and an abnormally dangerous activity subject to strict 
liability. 
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Use WPI 11.01 (Contributory Negligence—Definition) if contribu- 
tory fault is an issue in the case. See also WPI 13.03 (Assumption of 
Risk—Implied Primary) and WPI 13.04 (Assumption of Risk—Express) 
concerning assumption of risk. 


If appropriate, use an instruction on failure to mitigate: WPI 33.01 
(Avoidable Consequences—Personal Injury Generally), WPI 33.02 
(Avoidable Consequences—Failure to Secure), or WPI 33.03 (Avoidable 
Consequences—Property or Business). 


COMMENT 


See the Comment to WPI 41.04 (Fault to be Apportioned) for gen- 
eral guidance regarding the history of RCW 4.22.070 and the apportion- 
ment of fault. 


The special verdict forms for product liability cases, WPI 110.30.02, 
WPI 110.31.01, and WPI 110.31.02, may be adapted to fit the specific 
cause of action and evidence concerning acts and omissions, proximate 
cause and damages, as appropriate, The special verdict forms for prod- 
uct liability cases, WPI 110.30.02 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—Empty Chairs), WPI 110.31.01 
(Special Verdict Form—Product Liability—Assumption of Risk—Con- 
tributory Negligence—No Empty Chairs), and WPI 110.31.02 (Special 
Verdict Form—Product Liability—Assumption of Risk—Contributory 
Negligence—Empty Chairs), may be adapted to fit the specific cause of 
action and evidence concerning acts and omissions, proximate cause 
and damages, as appropriate. The WPI Committee has provided an 
example, WPI 110.31.01.01 (Special Verdict Form—Product Liability— 
Assumption of Risk—Contributory Negligence—No Empty Chairs— 
Mixed Standards of Care), but this is not a catch-all special verdict 
form. The trial court and counsel will need to take care in structuring 
the special verdict form to accurately reflect the legal principles, causes 
of action, entities, and evidence in the particular case. See generally 
Johnson v. Recreational Equip., Inc., 159 Wn.App. 939, 946-54, 247 
P.3d 18 (2011); Coulter v. Asten Group, 135 Wn.App. 613, 622-23, 
626-27, 146 P.3d 444 (2006). 


[Current as of September 2018. ] 
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SPECIAL VERDICT FORM—PRODUCT LIABILITY— 
ASSUMPTION OF RISK—CONTRIBUTORY 
~NEGLIGENCE—EMPTY CHAIRS 


(Insert caption. See WPI 110.30.01.) 
We, the jury, answer the questions submitted by the 
court as follows: 


[QUESTION 1: Did the defendant supply a product that 
was not reasonably safe [in construc- 
tion at the time the product left the 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 
quate warnings or instructions were not 
provided with the product]?] 


[QUESTION 1: Was the defendant negligent in that the 
product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] 


ANSWER: ——__—__ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign 
this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


QUESTION 2: Was the unsafe condition of the prod- 
uct a proximate cause of injury or dam- 
age to the plaintiff? 


ANSWER: ef PT (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 2, sign 
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this verdict form. If you answered “yes” to Question 2, answer 
Question 3.) 


QUESTION 3: Were any of the following negligent? 


(Answer “yes” or “no” after the name of each entity not 
party to this action.) 


ANSWER: Yes No 
Entity (name): MRS pad ser 
[Entity (name): oort aera ed eee] 
[Entity (name): Pelee: mist 3 mar 2 ee 


(DIRECTION: If you answered “no” to Question 3 as 
to each entity, skip Question 4 and answer Question 5. If 
you answered “yes” to Question 3 as to any entity, answer 
Question 4.) 


QUESTION 4: Was such negligence a proximate 
cause of [injury] [damage] to the 
plaintiff? 


(Answer “yes” or “no” after the name of each entity found 
negligent by you in Question 3.) 


ANSWER: Yes No 


Entity (name): CE a ae teen cee 
[Entity (name): pb al rea Ra aco 
[Entity (name): octehe—tets Rin kate] 


(DIRECTION: Answer Question 5.) 
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QUESTION 5: What do you find to be the plaintiff's 
amount of damages? (Do not consider 
the issue[s] of [assumption of risk] [or] 
[contributory negligence], if any, in 


your findings.) 
ANSWER: 
[(a) Past Economic Damages $ ] 
[(b) Future Economic Damages $ ] 
[(c) Noneconomic Damages $ ] 


(DIRECTION: If you answered Question 5 with any 
amount of money and if you answered Question 4 “yes” 
as to any entity, answer Question 6. Otherwise, sign this 
verdict form.) 


QUESTION 6: _[Did the plaintiff assume the risk of — 
injury or damage from the product] [or] 
[was the plaintiff also negligent]? 


ANSWER: —————_ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 6, skip 
Question 7 and answer Question 8. If you answered “yes” 
to Question 6, answer Question 7.) 


QUESTION 7: Was the plaintiff's [assumption of risk] 
[or] [negligence] a proximate cause of 
injury or damage to the plaintiff? 


ANSWER: —————_ (Write “yes” or “no”) 
(DIRECTION: If you answered “no” to Question 7, answer 


Question 8. If you answered “yes” to Question 7, answer 
Question 9.) 
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NEGLIGENCE—PROXIMATE CAUSE 


Assume that 100% represents the total 


QUESTION 8: 
combined fault that proximately caused 
the plaintiff's [injury] [damage]. What 
percentage of this 100% is attributable 
to the [unsafe condition of the 
defendant’s product] [defendant’s 
negligence] and what percentage of 
this 100% is attributable to each entity, 
if any, whose negligence was found by 
you in Question 4 to have been a. 
proximate cause of the [injury] [dam- 
age] to the plaintiff? Your total must 
equal 100%. 
ANSWER: Percentage 
To defendant’s [product] [negli- dentate Ie 
gence]: 
To Entity (name): OS pellet PO 
[To Entity (name): ecermereen Te) 
[To Entity (name): sheaf ‘alana 2, 
TOTAL: 100% 


(DIRECTION: Sign this verdict form.) 
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QUESTION 9: Assume that 100% represents the total 
combined fault that proximately caused 
the plaintiff's [injury] [damage]. What 
percentage of this 100% is attributable 
to the [unsafe condition of the 
defendant’s product] [defendant’s 
negligence]; what percentage of this 
100% is attributable to each entity, if 
any, whose negligence was found by 
you in Question 4 to have been a 
proximate cause of the [injury] [dam- 
age] to the plaintiff; and what percent- 
age of this 100% is attributable to the 
plaintiff's [assumption of risk] [and] 
Le Ak bac Your total must equal 

On 


ANSWER: Percentage 
To defendant’s [product] [negli- peated 70 
gence]: 

To Entity (name): Fs (ol a 68 
[To Entity (name): — Pol! aly 
[To Entity (name): serrate fice /A | 
To plaintiff (name): Ble lly 
TOTAL: 100% 


(DIRECTION: Sign this verdict form and notify the 
bailiff.) 


CVAD A Sp mete AR ald at E16 RRR le 
Presiding Juror 


NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer if assumption of risk or contributory negligence 
is in issue and there are other entities that have been identified as pos- 
sibly being at fault for the plaintiffs damages. 
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Use bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7.72.010, insert the following as the first question in 
the verdict form. 


QUESTION 1: Was the defendant a manufacturer? 


ANSWER: ______ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this verdict 
form. If you answered “yes” to Question 1, answer Question 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 30.02.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence) with this verdict form. If as- 
sumption of risk is at issue, WPI 30.02.01 (Measure of Economic and 
Noneconomic Damages—Personal Injury—Contributory Negligence) 
should be modified to refer to assumption of risk. 


If defenses are claimed under WPI 110.05 (Government Contract — 
Specifications—Defense), or WPI 110.08 (Useful Safe Life), questions 
will need to be added to the verdict form covering these defenses. 


Use WPI 41.04 (Damages to be Apportioned), WPI 21.10 (Burden of 
Proof—Entities Not Party to the Action), and WPI 10.01 (Negligence— 
Adult—Definition) with this verdict form. 


COMMENT 
RCW 4.22.005, RCW 4.22.015, RCW 4.56.250, and RCW 4.22.070. 


For a discussion of RCW 4.22.005 and RCW 4.22.015, see the Com- 
ment accompanying WPI 110.10 (Assumption of Risk—Contributory 
Negligence). For a discussion of the damages recoverable in product li- 
ability actions, see the Comment to WPI 110.30.01 (Special Verdict 
Form—Product Liability—No Affirmative Defenses—No Empty Chairs). 


For a discussion of RCW 4.22.070 as it relates to product liability 
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actions, see the Comment to WPI 110.30.02 (Special Verdict Form— 
Product Liability—No Affirmative Defenses—Empty Chairs). 


In 2012, Question 9 was reorganized to more closely follow the 
jury’s natural order of consideration (beginning with the defendant’s 
percentage instead of the plaintiffs). 


[Current as of September 2018./ 
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PART Xx 


OWNERS AND OCCUPIERS OF LAND 


CHAPTER 120. TRESPASSER—LICENSEE—SOCIAL 
GUEST—INVITEE 


CHAPTER 130 LANDLORD AND TENANT 
CHAPTER 135 ABUTTING PROPERTY OWNER 
CHAPTER 140 GOVERNMENTAL ENTITIES 


CHAPTER 120 


TRESPASSER—LICENSEE—SOCIAL 
GUEST—INVITEE 

WPI 120.00 Introduction 

WPI 120.01 Trespasser—Definition 

WPI 120.02 Duty to Trespasser 

WPI 120.02.01 Duty to Licensee or Social Guest—Condition of 

: Premises 

WPI 120.03 Duty to Licensee or Social Guest—Activities of Owner 
or Occupier 

WPI 120.04 Attractive Nuisance 

WPI 120.05 Business or Public Invitee—Definition | 

WPI 120.06 General Duty to Business or Public Invitee—Activities 
or Condition of Premises 

WPI 120.06.01 Duty of Business Proprietor to Customer—Activities 
or Condition of Premises 

WPI 120.06.02 Duty to Invitee or Customer—Notice of Temporary 
Unsafe Condition Not Caused by Owner or Occupier 

WPI 120.06.03 Duty to Business Invitee—Protection From Criminal 
Acts 

WPI 120.07 Liability to Business or Public Invitee—Condition of 
Premises—Condition Not Created by the Owner’ or 
Occupier 

WPI 120.08 Licensee—Definition 

WPI 120.08.01 Social Guest—Definition 
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WPI 120.00 NEGLIGENCE—PROXIMATE CAUSE 
WPI 120.00 
INTRODUCTION 


Background.The pattern instructions in this chapter are used for 
premises liability cases. The instructions cover the common law rules 
defining the liability of owners and occupiers of land for injuries that oc- 
cur on land they own or occupy. These instructions, which are based on 
Restatement (Second) of Torts §§ 342 to 348A (1965), as adopted by 
Washington courts, define the status of the injured entrant—trespasser, 
licensee, social guest, or invitee—and define the duty of care owed based 
on the entrant’s status. 


Status determines the duty of care. Some jurisdictions have 
eliminated the common law distinctions based on the status of the 
entrant. This view is reflected in Restatement (Third) of Torts § 51 
(2012), which abandons the distinction between the duties owed to a li- 
censee and an invitee. However Washington courts have repeatedly 
declined to eliminate the common law distinctions. Younce v. Ferguson, 
106 Wn.2d 658, 724 P.2d 991 (1986). Accord, McKown v. Simon Property 
Group, Inc., 182 Wn.2d 752, 344 P.3d 661 (2015). 


It remains the law in Washington that the scope of the duty of care 
owed by owner or occupier to an entrant on the land is still based on the 
status of the entrant as trespasser, licensee or invitee. Ford v. Red Lion 
Inns, 67 Wn.App. 766, 769, 840 P.2d 198 (1992). Whether Washington 
courts will continue to maintain the distinctions outlined in Restate- 
ment (Second) of Torts §§ 342 to 343A (1965) in light of the approach 
now taken in Restatement (Third) of Torts, is a subject beyond the work 
of the WPI Committee. The instructions in this chapter are written 
based on the assumption that the distinction between licensees and 
invitees will remain. 


Distinctions between the duties owed to licensees versus 
invitees. When crafting jury instructions in premise liability cases, it is 
important to determine the entrant’s status. Unless there is no dispute 
as to the underlying facts, the entrant’s status presents a question of 
fact to be decided by the jury. Beebe v. Moses, 113 Wn.App. 464, 467, 54 
P.3d 188 (2002) (question of whether a person injured leaving a “Tup- 
perware party” was a social guest and hence a licensee or a business 
invitee to be decided by jury). See also Egede-Nissen v. Crystal 
Mountain, 93 Wn.2d 127, 606 P.2d 1214 (1980) (proposed jury instruc- 
tion improperly assumed status of plaintiff was that of a trespasser and 
was properly rejected, as there were issues of fact as to her status). 


The distinction between duties owed to licensees versus invitees as 
to conditions of the land is subtle. The court in Jarr v. Seeco Const. Co., 
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35 Wn.App. 324, 666 P.2d 392 (1983), relying on provisions of the Re- 
statement of Torts (Second), stated: 


“As stated in § 342, the possessor owes to a licensee only the 
duty to exercise reasonable care to disclose to him dangerous condi- 
tions which areknown to the possessor, and are likely not to be 
discovered by the licensee. To the invitee the possessor owes not 
only this duty, but also the additional duty to exercise reasonable 
affirmative care to see that the premises are safe for the reception 
of the visitor, or at least to ascertain the condition of the land, and 
to give such warning that the visitor may decide intelligently 
whether or not to accept the invitation, or may protect himself 
against the danger if he does accept it. 


As stated in § 342, the possessor is under no duty to protect the 
licensee against dangers of which the licensee knows or has reason 
to know. On the other hand, as stated in § 343A, there are some 
situations in which there is a duty to protect an invitee against 
even known dangers, where the possessor should anticipate harm 
to the invitee notwithstanding such knowledge.” 


Jarr v. Seeco Const. Co., 35 Wn.App. 324, 327, 666 P.2d 392 (1983), 
quoting Restatement (Second) of Torts § 343, cmt.b (1965). 


For a useful discussion of Washington law in this regard, see DeWolf 
and Allen, 16A Washington Practice, Tort, Law and Practice, §§ 18.1, et 
seq. (4th ed.). 


Miscellaneous considerations.Historically, the instructions in 
this chapter have been phrased in terms of “owners or occupiers” of 
land. These terms (“[owner] [occupier]”) are bracketed to indicate that 
jury instructions should not use both terms if only one applies to a par- 
ticular case. Alternatively, practitioners may wish to use the word “pos- 
sessor”; this term is used by the Restatement (Second) of Torts and in 
some Washington cases. See, e.g., Musci v. Grach Assoc., 144 Wn.2d 
847, 31 P.38d 684 (2001) (uses both the terms “possessor” and 
“landowner’”). 


In Pruitt v. Savage, 128 Wn.App. 327, 330, 115 P.3d 1000 (2005), 
the court concluded that the owner of a single family home who has 
rented out the entire property to a tenant, is not a possessor of land for 
purposes of Restatement (Second) of Torts § 343 (1965). The court, 
therefore, affirmed the trial court’s order granting directed verdict in 
favor of the property owner when a neighbor child was injured on the 
property. 


[Current as ofSeptember 2018.]/ 
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WPL 120.01 — NEGLIGENCE—PROXIMATE CAUSE 
WPI 120.01 
TRESPASSER—DEFINITION 


A trespasser is a person who enters or remains upon 
the premises of another without permission or invitation, 
express or implied. 


NOTE ON USE 
Use WPI 120.02 (Duty to Trespasser) with this instruction. 
COMMENT 


The definition set forth in this instruction is derived from Winter v. 
Mackner, 68 Wn.2d 948, 945, 416 P.2d 453 (1966), and the cases cited 
therein. " 


Permission may be express or implied. In the case of a residence, 
an owner or occupier is deemed to have consented to a stranger’s ap- 
proach to the front entry of the residence absent an express communica- 
tion otherwise. Singleton v. Jackson, 85 Wn.App. 835, 935 P.2d 644 
(1997). Thus, generally, a party approaching a residence via a front 
entry will be considered a licensee, not a trespasser. 


A pedestrian using a public highway or bridge that is not open to 
pedestrian traffic is a trespasser, not an invitee. See Fernandez v. State, 
ex rel. Dept. of Highways, 49 Wn.App. 28, 741 P.2d 1010 (1987). 


[Current as of September 2018.] 
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WPI 120.02 
DUTY TO TRESPASSER 


An [owner] [occupier] of premises owes to a tres- 
passer a duty not to commit [willful or] wanton 
misconduct. | } apy’: 


NOTE ON USE 


Use bracketed material as applicable. Use WPI 120.01 (Trespasser— 
Definition), and WPI 14.01 (Willful Misconduct and Wanton Miscon- 
duct—Defined), with this instruction. 


Do not use this instruction for a child under the age of six years, 
because the duty to such a child is a duty of reasonable care. See the 
Comment. 


COMMENT 


Pursuant to the common law, an owner or occupier of land owes no 
duty to a trespasser except to refrain from willfully or wantonly injur- 
ing the trespasser. Johnson v. Schafer, 110 Wn.2d 546, 756 P.2d 134 
(1988); Ochampaugh v. City of Seattle, 91 Wn.2d 514, 588 P.2d 1351 
(1979); Winter v. Mackner, 68 Wn.2d 943, 945, 416 P.2d 4538, 454 (1966); 
Zuniga v. Pay Less Drug Stores, N.W., 82 Wn.App. 12, 917 P.2d 584 
(1996). However, the courts have carved out several exceptions to this 
general rule, In Laudermilk v. Carpenter, 78 Wn.2d 92, 457 P.2d 1004 
(1969), the court held that the duty owed to small children by an owner 
or occupier of land is a duty of reasonable care, even though the child 
may technically be a trespasser. The court in Rogers v. Bray, 16 
Wn.App. 494, 557 P.2d 28 (1976), held that the duty of care owed a 
trespasser is elevated to “reasonable care” when the trespasser is 
negligently led into believing that a private road is a public road. 


The Court of Appeals declined to adopt the “constant trespasser” 
doctrine found in Restatement (Second) of Torts § 334 (1965), which 
mandates a duty of reasonable care to trespassers when the owner or 
occupier of land knows or should have known that trespassers 
constantly intrude upon their land. Sikking v. National R.R. Passenger 
Corp., 52 Wn.App 246, 758 P.2d 1003 (1988). 


[Current as of September 2018.] 
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WPI 120.02.01 


DUTY TO LICENSEE OR SOCIAL GUEST— 
CONDITION OF PREMISES 


An [owner] [occupier] of premises owes to a [licensee] 
[social guest] a duty of ordinary care in connection with 
dangerous conditions of the premises of which the 
[owner] [occupier] has knowledge or should have knowl-_ 
edge and of which the [licensee] [social guest] cannot be 
expected to have knowledge. This duty includes a duty to 
warn the [licensee] [social guest] of such dangerous 
conditions. 


NOTE ON USE 


Use bracketed material as applicable. Use either WPI 120.08 (Li- 
censee—Definition) or WPI 120.08.01 (Social Guest—Definition), as ap- 
plicable, with this instruction. | 


COMMENT 


The only common law duty an owner or occupier of land owed to a 
licensee was to refrain from committing willful or wanton misconduct. 
See Prosser and Keeton on Torts § 60 (1985). In Memel v. Reimer, 85 
Wn.2d 685, 538 P.2d 517 (1975), the court replaced this standard of 
care with a duty to exercise reasonable care toward licensees when 
there is a known dangerous condition on the property that the pos- 
sessor can reasonably anticipate the licensee will not discover or realize 
the risks involved. Memel specifically adopts the duty of care set forth 
in Restatement (Second) of Torts § 342 (1965). That section states: 


A possessor of land is subject to liability for physical harm 
caused to licensees by a condition on the land if, but only if, 


(a) the possessor knows or has reason to know of the condi- 
tion and ‘should realize that it involves an unreason- 
able risk of harm to such licensees, and should expect 
that they will not discover or realize the danger, and 


(b) he fails to exercise reasonable care to make the condi- 
tion safe, or to warn the licensees of the condition and 
the risk involved, and 


(c) the licensees do not know or have reason to know of 
the condition and risk involved. 
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Restatement (Second) of Torts § 342 (1965). 


The duty of care owed to licensees and social guests is discussed in 
both Egede-Nissen v. Crystal Mountain, Inc., 93 Wn.2d 127, 606 P.2d 
1214 (1980), and Younce v. Ferguson, 106 Wn.2d 658, 724 P.2d 991 
(1986). 


In Youngblood v. Schireman, 53 Wn.App. 95, 765 P.2d 1312 (1988), 
the court discussed the duty of a landowner to warn or protect a li- 
censee against harm by a third person. | 


The court in Hutchins v. 1001 Fourth Ave. Associates, 116 Wn.2d 
217, 802 P.2d 1360 (1991), held that a possessor of land has no general- 
ized duty to provide security measures on the premises so as to protect 
those off the premises, including passersby, from third-party criminal 
activity on the premises. In McKown v. Simon Property Group, Inc., 182 
Wn.2d 752, 344 P.3d 661 (2015), the Supreme Court stated, “we have 
also continued to recognize that the limited duty of landowners to 
protect invitees from third parties is an exception to the general rule 
that there is no duty to protect others from the criminal acts of third 
parties.” (Citations omitted) McKown v. Simon Property Group, Inc., 
182 Wn.2d at 766. 


For a discussion of the duty to protect a business invitee from crim- 
inal activity, see WPI 120.06.03 (Duty to Business Invitee—Protection 
from Criminal Acts). 


The duty owed to licensees or social guests does not include the 
duty to warn of natural conditions associated with bodies of water nor 
the duty to warn of floating debris naturally occurring in bodies of 
water. Swanson v. McKain, 59 Wn.App. 303, 796 P.2d 1291 (1990), 
overruled on other grounds in Tincani v. Inland Empire Zoological Soc., 
124 Wn.2d 121, 875 P.2d 621 (1994). 


“[A] landowner has no duty to warn licensees about open and ap- 
parent dangers from a natural condition.” Whether a natural condition 
is open and apparent is a question of fact. Tincani v. Inland Empire 
Zoological Soc., 124 Wn.2d 121, 135, 875 P.2d 621 (1994). In Thompson 
v. Katzer, 86 Wn.App. 280, 986 P.2d 421 (1997) the appellate court af- 
firmed summary judgment for the defense because the plaintiff-licensee 
clearly saw and perceived the risk of the snow upon which he slipped. 


In Anderson v. Weslo, Inc., 79 Wn.App. 829, 906 P.2d 336 (1995), 
the court affirmed the summary dismissal of the claim of a 16-year-old 
injured on a neighbor’s trampoline because the owners of the trampoline 
had posted safety rules and required parental permission. 


[Current as of September 2018./ 
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WPI 120.03 


DUTY TO LICENSEE OR SOCIAL GUEST— 
ACTIVITIES OF OWNER OR OCCUPIER 


An [owner] [occupier] of premises has a duty to 
exercise ordinary care in conducting activities to avoid 
injuring any person who is on the premises with permis- 
sion and of whose presence the [owner] [occupier] is, or 
should be, aware. 


NOTE ON USE 


The definitions of licensee and social guest are not needed with this 
instruction because the duty is the same as to both. If the issue is 
whether or not there was permission to be on the premises, use WPI 
120.01 (Trespasser—Definition) and WPI 120.02 (Duty to Trespasser) 
with this instruction, to submit the trespass issue. Use bracketed mate- 
rial as applicable. 


COMMENT 


This instruction is based on Potts v. Amis, 62 Wn.2d 777, 384 P.2d 
825 (1963), which holds that an owner or occupier of land has a duty to 
exercise reasonable care to avoid injuring a person who is on the land 
with permission and of whose presence the owner or occupier is, or 
should be, aware. 


Citing Potts, the court in Egede-Nissen v. Crystal Mountain, Inc., 
93 Wn.2d 127, 606 P.2d 1214 (1980), relied upon the Restatement 
(Second) of Torts § 341 (1965), for guidance regarding the liability of 
possessors of land to licensees for injuries resulting from activities on 
their premises. That section, titled “Activities Dangerous to Licensees,” 
provides: 


A possessor of land is subject to liability to his licensees for physical 
harm caused to them by his failure to carry on his activities with 
reasonable care for their safety if, but only if, 


(a) he should expect that they will not discover or realize 
the danger, and 


(b) they do not know or have reason to know of the pos- 
sessor’s activities and of the risk involved. 


In Dorr v. Big Creek Wood Products, Inc., 84 Wn.App. 420, 927 
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P.2d 1148 (1996), the Court of Appeals relied on Restatement (Second) 
of Torts § 341, comment (a) (1965), in holding that a licensee, who enters 
upon land with knowledge of the activities being conducted on the land, 
may not expect the possessor to alter the possessor’s way of working in 
order to make the land safe for the licensee. There was evidence in 
Dorr, however, from which the jury could conclude that the possessor of 
land had negligently motioned the licensee forward into a dangerous 
area. | 


[Current as of September 2018.] 


777 


WPI 120.04 NEGLIGENCE—PROXIMATE CAUSE 


WPI 120.04 
ATTRACTIVE NUISANCE 


[lf you find that ______ was a business invitee, you 
shall disregard this entire instruction. This instruction ap- 
plies only if you do not find that ______. was a business 
invitee. ] 


An [owner] [occupier] of land who creates a condition 
upon the premises that may reasonably be expected to at- 
tract young children and to constitute a danger to them, is 
under a duty to exercise ordinary care, that is, to take the 
precautions that a reasonably prudent person would take, 
under similar circumstances, to prevent injury to such 
children. 


To find that the defendant had a duty to exercise 
ordinary care in connection with the condition of the 
premises each of the following propositions must be 
proved: 


That a condition or instrumentality existed that was 
dangerous in itself and likely to or probably would cause 
injury to those coming into contact with it; 


That it was attractive or enticing to young children; 


That —____. was _ incapable, by reason of age, of 
comprehending the danger involved; 


That it was left unguarded and exposed at a place 
where young children were accustomed to resort, or could 
reasonably be expected to resort, for play or amusement 
or because of youthful curiosity; and 


That it was reasonably practicable and feasible either 
to prevent access by children or else to render it innocu- 
ous without obstructing any reasonable purpose or use 
for which it was intended. 
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NOTE ON USE 


Use this instruction if there is a condition upon the premises that 
may reasonably be expected to attract children and the plaintiff is a 
young child who is either a trespasser or a licensee. 


If there is no claim that plaintiff was a business invitee, then omit 
the first bracketed paragraph. The first bracketed paragraph is to be 
used when there is a jury question whether ¢ or not the plaintiff was a 
business invitee. 


If the jury is also to be instructed on the duty owed to a trespasser, 
assuming that the plaintiff does not prevail on a theory of attractive 
nuisance, then either this instruction should be modified to reflect the 
duty owed to a trespasser or a modified version WPI 120.02 (Duty to 
Trespasser) should also be given. 


COMMENT 


The final paragraph of the version of this instruction contained in 
the 6th edition has been removed for this edition. This instruction, like 
all of the other instructions of this chapter, is intended to set forth the 
elements of duty owned by an owner or occupier of land towards those 
who enter the premises. Other elements of necessary proof, such as 
causation and harm, are covered in other instructions, which will need 
to be selected by lawyers and the court based on the specific issues of 
the trial. See e.g. WPI 21.02 (Burden of Proof on the Issues—No Affir- 
mative Defense). Former WPI 120.04 was a “hybrid”, which contained 
some but not all of the elements, along with a correct statement of duty. 
It thus has been modified in this edition to conform to the format of the 
other duty instructions. 


_. This instruction is primarily derived from Schock v. Ringling Bros. 
and Barnum & BaileyCombined Shows, 5 Wn.2d 599, 105 P.2d 838 
(1940), overruled on other grounds as noted in Laudermilk v. Carpenter, 
78 Wn.2d 92, 457 P.2d 1004 (1969), and Holland v. Niemi, 55 Wn.2d 85, 
3845 P.2d 1106 (1959). The second paragraph is adapted from Schock v. 
Ringling Bros., 5 Wn.2d at 606. 


Age of children. The doctrine of attractive nuisance applies only 
to young children of “tender years.” See Schock v. Ringling Bros. and 
Barnum & BaileyCombined Shows, 5 Wn.2d 599, 105 P.2d 838 (1940), 
overruled on other grounds as noted in Laudermilk v. Carpenter, 78 
Wn.2d 92, 457 P.2d 1004 (1969), and the cases cited therein. In Hanson 
v. Freigang, 55 Wn.2d 70, 345 P.2d 1109 (1959), the court held that a 
15-year-old is not a child of tender years. The court defined a child of 
“tender years” as one who is incapable of deliberating and acting upon 
his or her own experience and judgment because of insufficient age, 
knowledge, experience, intelligence, judgment, and discretion. 
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Contributory or comparative negligence. In Schneider v. City 
of Seattle, 24 Wn.App. 251, 600 P.2d 666 (1979), the court held that 
contributory or comparative negligence is separate from the issue 
whether an attractive nuisance standard of negligence has been met 
and held that the former comparative negligence statute, RCW 4.22.010, 
has no effect on the doctrine of attractive nuisance. The court specifi- 
cally held that incapacity of a child to comprehend the danger (the third 
element of this instruction) relates to the duty owed to the child by the 
defendant rather than the contributory negligence of the child. 


Dangerous instrumentalities. A jury must determine whether 
the instrumentality was “dangerous in itself” when that issue is in 
dispute. Mathis v. Swanson, 68 Wn.2d 424, 413 P.2d 662 (1966). 


Landowner’s knowledge. An owner or occupier of land is liable 
under the doctrine of attractive nuisance for injuries caused by a danger- 
ous condition created on the land by another only if the owner or oc- 


cupier knows or should have known of that dangerous condition. Daggett 
v. Tiffany, 2 Wn.App. 309, 467 P.2d 629 (1970). 


In Seattle First Nat. Bank v. State, 14 Wn.App. 166, 540 P.2d 443 
(1975), the court held that the seller of land remains subject to liability 
for injuries caused by an attractive nuisance on the land when the 
nuisance is known or ought to be known to the seller but not to the 
buyer. This potential liability terminates only when the seller discloses 
the risk to the buyer or the buyer has had a reasonable opportunity to 
discover and remedy the risk. The court in Wilson v. Thermal Energy, 
Inc., 21 Wn.App. 153, 583 P.2d 679 (1978), reaffirmed that a sale of 
land does not necessarily give the former owner immunity from liability 
growing out of defects on the premises. 


Bodies of water. If the child is an invitee on the premises, it is un- 
necessary to prove attractive nuisance in order to establish the land 
owner’s duty to exercise ordinary care. The attractive nuisance doctrine 
does not apply to a natural body of water, at least for child trespassers, 
see Ochampaugh v. City of Seattle, 91 Wn.2d 514, 588 P.2d 1351 (1979), 
but a land owner may be liable for a breach of ordinary care in protect- 
ing child invitees from dangers presented by such waters, Degel v. 
Majestic Mobile Manor, Inc., 129 Wn.2d 48, 914 P.2d 728 (1996) (declin- 
ing to extend Ochampaugh to child invitees).These principles apply not 
only to natural bodies of waters, but also to artificial bodies of water 
having natural characteristics and no hidden dangers. Ochampaugh v, 
City of Seattle, 91 Wn.2d at 520-24; see Cultee v. City of Tacoma, 95 
Wn.App. 505, 526-30, 977 P.2d 15 (1999) (concluding that tidal water 
flooding a road after a levee failure is not a natural body of water). 


Activities conducted on the land. With regard to activities, as 
opposed to conditions created onthe land, a possessor of land has a 
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duty to exercise reasonable care to protect a very young child from 
injury, if the possessor is aware of the child’s presence on the land. This 
duty applies regardless of the child’s status on the land and even though 
no “attractive nuisance” is involved. See Tincani v. Inland Empire 
Zoological Soc., 124 Wn.2d 121, 130, 875 P.2d 621 (1994); Ochampaugh 
vy. City of Seattle, 91 Wn.2d 514, 527, 588 P.2d 1351 (1979); Sherman v. 
City of Seattle, 57 Wn.2d 233, 356 P.2d 316 (1960). 


Effect of RCW 4.24.200 and .210—Recreational land use 
statute. For further discussion of the recreational land use statute, see 
the Comment to WPI 120.07 (Liability to Business or Public Invitee— 
Condition of Premises—Condition Not Caused by the Owner or 
Occupier). 


[Current as of September 2018.] 
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WPI 120.05 
BUSINESS OR PUBLIC INVITEE—DEFINITION 


A [business] [or] [public] invitee is a person who is ei- 
ther expressly or impliedly invited onto the premises of 
another [for some purpose connected with a business 
interest or business benefit to the [owner] [occupier]] [or] 
[for some purpose for which the premises are held open 
to the public]. 


[lf an invitee unreasonably strays beyond the area of 
invitation, his or her status changes from that of an invitee 
to that of a [licensee] [or] [trespasser], with a correspond- 
ing change in the duty owed to him or her by the [owner] 
[occupier] of the premises.] 


NOTE ON USE 


Use bracketed material as applicable. 


Use with the appropriate duty instruction (WPI 120.06, 120.06.01, 
120.06.02, 120.06.03, or 120.07). Use with the appropriate duty instruc- 
tion (WPI 120.06 (General Duty to Business or Public Invitee—Activi- 
ties or Condition of Premises), WPI 120.06.01 (Duty of Business Propri- 
etor to Customer—Activities or Condition of Premises), WPI 120.06.02 
(Duty to Invitee or Customer—Notice of Temporary Unsafe Condition 
Not Caused by Owner or Occupier), WPI 120.06.03 (Duty to Business 
Invitee—Protection From Criminal Acts), or WPI 120.07 (Liability to 
Business or Public Invitee—Condition of Premises—Condition Not Cre- 
ated by the Owner or Occupier)). 


Use the second paragraph of this instruction if there is evidence 
that the plaintiff may have changed status (such as from invitee to li- 
censee or trespasser by straying out of the area of invitation).If there 
are factual questions as to the status of the visitor as an invitee, li- 
censee, social guest, or trespasser, and the second paragraph of this 
instruction is used,the jury will need to be instructed on each relevant 
status and duty.See Comment below. 


COMMENT 


This instruction has been revised for this edition. This definition is 
based on McKinnon v. Washington Federal Sav. & Loan Ass’n, 68 Wn.2d 
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644, 414 P.2d 773 (1966), which adopts the definition of invitee set forth 
in Restatement (Second) of Torts § 332 (1965). Accord Van Dinter v. 
City of Kennewick, 121 Wn.2d 38, 846 P.2d 522 (1993). 


The courts have often given a liberal interpretation to the definition 
of a business invitee. Haugen v. Central Lutheran Church, 58 Wn.2d 
166, 361 P.2d 637 (1961) (church member working on scaffold of church 
under construction); Ward v. Thompson, 57 Wn.2d 655, 359 P.2d143 
(1961) (volunteer services performed on a painting or building scaffold); 
Kidwell v. School Dist. No. 300, Whitman County, 53 Wn.2d 672, 335 
P.2d 805 (1959); (student using school premises for extracurricular 
meeting after school hours); Kalinowski v. Young Women’s Christian 
Ass’n, 17 Wn.2d 380, 135 P.2d 852 (1943) (invitation to supervise at a 
dance sponsored by YWCA); Heckman v. Sisters of Charity, 5 Wn.2d 
699, 106 P.2d 593 (1940) (friends and relatives invited to attend a 
ceremony for student nurses at a hospital); Jarr v. Seeco Const. Co., 35 
Wn.App. 324, 666 P.2d392 (1983) (real estate broker showing unfinished 
home). 


Similarly, the courts have liberally interpreted the term “invitee.” 
In Ford v. Red Lion Inns,67 Wn.App. 766, 840 P.2d 198 (1992), the 
court held that a plaintiff, who was injured while acting in the capacity 
of an employee of a company that leased rooms and parking stalls from 
the defendant, was an invitee for purposes of determining the duty 
owed by the defendant. In Home v. North Kitsap School Dist., 92 
Wn.App. 709, 965 P.2d 1112 (1998), the court held that an assistant 
football coach who was injured on the sidelines during a school- 
sponsored football game was an invitee of the school district because 
the coach’s presence was related to the school district’s business of run- 
ning its schools. 


An incidental payment of money does not necessarily convert a 
social guest into a business invitee. See Younce v. Ferguson, 106 Wn.2d 
658, 724 P.2d 991 (1986) (a minor, who was struck by a car while at- 
tending a graduation “kegger” at a dairy farm, was a social guest rather 
than an invitee, notwithstanding that the minor paid a $4.00 admission 
price to attend the event). 


For a general discussion of cases discussing the question of what 
constitutes an invitee, see DeWolf and Allen, 16A Washington Practice, 
Tort Law and Practice § 18.6 (4th ed.) (summarizing cases requiring 
mutuality of benefit for a visitor to be considered a business invitee). Al- 
though the same duty is owed to both a public and a business invitee, 
the scope of the invitation for a public invitee may be more limited. See 
DeWolf and Allen, 16A Washington Practice, Tort Law and Practice 
§§ 18.6-18.7 (4th ed.). 


Generally, the question of the status of a visitor is a question of law 
to be decided by the court. When facts are in dispute, however, the issue 
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must be decided by the jury and appropriate instructions defining the 
various possible legal statuses of the visitor (and the resultant standard 
of care) must be given. Beebe v. Moses, 113 Wn.App. 464, 54 P.38d 188 
(2002) (whether plaintiff, injured at the home in which a Tupperware 
sales party was being held, was a social guest/licensee or business 
invitee was a question of fact for the j jury when there are facts in dispute 
as to the visit's primary purpose). 


A visitor’s status as a business invitee may be lost if the invitee 
exceeds the scope of the invitation or ventures beyond the “area of 
invitation.” See Tincani v. Inland Empire Zoological Soc., 124 Wn.2d 
121, 141, 875 P.2d 621 (1994) (emphasizing the importance of instruct- 
ing the j jury about the change in the landowner’s duty that occurs when 
a plaintiff strays from the area of invitation); Adkins v. Aluminum Co. 
of America, 110 Wn.2d 128, 750 P.2d 1257 (1988) clarified on denial of 
reconsideration 756 P.2d 142 (1988); Egede-Nissen v. Crystal Mountain, 
Inc., 93 Wn.2d 127, 132-33, 606 P.2d 1214 (1980); Codd v. Stevens 
Pass, Inc., 45 Wn.App. 398, 725 P.2d 1008 (1986); Mesa v. Spokane 
World Exposition, 18 Wn.App. 609, 570 P.2d 157 (1977) (disapproved of 
on other grounds in Egede-Nissen v, Crystal Mountain, Inc., 93 Wn.2d 
127). 


[Current as of September 2018./ 
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GENERAL DUTY TO BUSINESS OR PUBLIC 
INVITEE—ACTIVITIES OR CONDITION OF 
PREMISES 


An [owner] [occupier] of premises owes to a [busi- 
ness] [or] [public] invitee a duty to exercise ordinary care 
[for the invitee’s safety]. [This includes the exercise of 
ordinary care][to maintain in a reasonably safe condition 
those portions of the premises that the invitee is expressly 
or impliedly invited to use or might reasonably be expected 
to use]. | 


NOTE ON USE 


Use WPI 120.05 (Business or Public Invitee—Definition), with this 
instruction. When the case involves the condition of the premises not 
created by the owner or occupier, use WPI 120.07 (Liability to Business 
or Public Invitee—Condition of Premises—Condition Not Caused by the 
Owner or Occupier) with this instruction. 


For the usual commercial or business situation, WPI 120.06.01 
(Duty of Business Proprietor to Customer—Activities or Condition of 
Premises) might be more appropriate than this instruction. 


Use the bracketed phrases on business or public invitee as 
appropriate. Use the bracketed phrase “for the invitee’s safety” if the 
case involves activities of the owner or occupier and not the condition of 
the premises. Use the last bracketed phrase if the case involves a condi- 
tion of the premises and not activities of the owner or occupier. Use all 
of the last three bracketed phrases if the case involves both activities 
and condition of the premises. If the case involves property damage only 
and not personal injury, the bracketed phrase “for the invitee’s safety” 
should be changed to read “to avoid damaging the invitee’s property.” 


COMMENT 


General duty owed to invitees.This instruction sets forth the 
standard of care owed to a business or public invitee. Miniken v. Carr, 
71 Wn.2d 325, 428 P.2d 716 (1967); DeHeer v. Seattle Post-Intelligencer, 
60 Wn.2d 122, 372 P.2d 193 (1962); Enersen v. Anderson, 55 Wn.2d 
486, 348 P.2d 401 (1960). 


When it is alleged that the plaintiff's injuries were caused by a 
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condition of the premises that was not created by the current occupier, 
WPI 120.07 (Liability to Business or Public Invitee—Condition of 
Premises—Condition Not Caused by the Owner or Occupier) must also 
be given. Failure to give WPI 120.07 (Liability to Business or Public 
Invitee—Condition of Premises—Condition Not Caused by the Owner or 
Occupier) when warranted is reversible error. Huston v. First Church of 
God, 46Wn.App. 740, 732 P.2d 173 (1987); Pearce v. Motel 6, Inc., 28 
Wn.App. 474, 624 P.2d 215 (1981). This issue is discussed in greater 
detail in the Comment to WPI 120.07 (Liability to Business or Public 
Invitee—Condition of Premises—Condition Not Caused by the Owner or 
Occupier). 


Activities on the premises. Washington courts have not yet ad- 
dressed the duty owed to an invitee by a premise owner or occupier 
with regard to activities on the land.If a case involves aninjury to an 
invitee caused by an activity of the owner or occupier, see the discussion 
in the Comment to WPI 120.03 (Duty to Licensee or Social Guest— 
Activities of Owner or Occupier), as well as comment a to Restatement 
(Second) of Torts § 341A. 


Readily apparent dangers.If it is alleged that the danger should 
have been readily apparent to the plaintiff, an instruction based on Re- 
statement (Second) of Torts § 343A should be given. Tincani v. Inland 
Empire Zoological Soc., 124 Wn.2d 121, 875 P.2d 621 (1994) (natural 
out-cropping of rock); Suriano v. Sears, Roebuck & Co.,117 Wn.App. 
819, 72 P.38d 1097 (2003) (large advertising stanchion in aisle of store). 


Area of invitation.The duty to an invitee to maintain the premises 
in a reasonably safe condition extends only to the “area of invitation.” It 
is a question of fact whether an invitee exceeded the scope of the invita- 
tion or ventured beyond the area of invitation. See Tincani v. Inland 
Empire Zoological Soc., 124 Wn.2d 121, 141, 875 P.2d 621, 632 (1994) 
(emphasizing the importance of instructing the jury about the change in 
the landowner’s duty that occurs when a plaintiff strays from the area 
of invitation); Adkins v. Aluminum Co. of America, 110 Wn.2d 128, 750 
P.2d 1257 (1988), clarified on denial of reconsideration 756 P.2d 142 
(1988); Egede-Nissen v. Crystal Mountain, Inc., 93 Wn.2d 127, 606 P.2d 
1214 (1980); Codd v. Stevens Pass, Inc., 45 Wn.App. 393, 725 P.2d 1008 
(1986); Mesa v. Spokane World Exposition, 18 Wn.App. 609, 570 P.2d 
157 (1977) (disapproved of on other grounds in Egede-Nissen, supra). 


For the liability of a landowner who has made the land available 
for recreational use free of charge, see the recreational land use statute, 
RCW 4.24.210, discussed in the Comment to WPI 120.07 (Liability to 
Business or Public Invitee—Condition of Premises—Condition Not 
Caused by the Owner or Occupier). wy 


[Current as of September 2018.] 
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DUTY OF BUSINESS PROPRIETOR TO 
CUSTOMER—ACTIVITIES OR CONDITION OF 
PREMISES 


The operator of a (insert type of business) OWES tO a person 
who has an express or implied invitation to come upon 
the premises in connection with that business a duty to 
exercise ordinary care [for the person’s safety]. [This 
includes the exercise of ordinary care] [to maintain in a 
reasonably safe condition those portions of the premises 
that such person is expressly or impliedly invited to use 
or might reasonably be expected to use.] 


NOTE ON USE 


When the case involves a condition of the premises not created by 
the owner or occupier, use WPI 120.07 (Liability to Business or Public 
Invitee—Condition of Premises—Condition Not Caused by the Owner or 
Occupier) with this instruction. 


In the typical commercial or business situation, this instruction will 
usually be more appropriate than WPI 120.06 (General Duty to Busi- 
ness or Public Invitee—Activities or Condition of Premises). The status 
of the person is usually not the issue. In most cases an instruction is 
needed only to define the scope of the duty to a customer. There is no 
need to define “business invitee” and then to set forth the duty to a 
“business invitee.” If there is an issue as to status, it will usually be a 
question of whether the person came upon the premises in response to 
an express or implied invitation and in connection with the business or 
was using a portion of the premises that he or she was invited or rea- 
sonably expected to use. 


Use the first bracketed phrase if the case involves activities of the 
operator of the business and not condition of the premises. Use the last 
bracketed phrase if the case involves a condition of the premises and 
not activities of the operator of the business. Use all three bracketed 
phrases if the case involves both activities and condition of the premises. 
If the case involves property damage only and not personal injury, the 
bracketed phrase “for his or her safety” should be changed to read “to 
avoid damaging his or her property.” 


COMMENT 
For a discussion of the standard of care owed to an invitee, see the 
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Comment to WPI 120.06 (General Duty to Business or Public Invitee— 
Activities or Condition of Premises). 


A business owner has a duty to exercise reasonable care and dili- 
gence to protect invitees from reasonably foreseeable injury resulting 
from criminal acts of third parties. This includes the duty to warn 
invitees of a potential danger created by other invitees or other people 
in the vicinity of the business. See the Comment to WPI 120.06.03 
(Duty to Business Invitee—Protection from Criminal Acts). | 


[Current as of September 2018.] 
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WPI 120.06.02 


DUTY TO INVITEE OR CUSTOMER—NOTICE OF 
TEMPORARY UNSAFE CONDITION NOT CAUSED 
BY OWNER OR OCCUPIER 


An [owner] [occupier] of premises has a duty to cor- 
rect a temporary unsafe condition of the premises that 
was not created by the [owner] [occupier], [and that was 
not caused by negligence on the part of the [owner] [oc- 
cupier],] if the condition was either brought to the actual 
attention of the [owner] [occupier] or existed for a suf- 
ficient length of time and under such circumstances that 
the [owner] [occupier] should have discovered it in the 
exercise of ordinary care. 


NOTE ON USE 


If the unsafe condition was created by the defendant, use WPI 
120.06.01 (Duty of Business Proprietor to Customer—Activities or 
Condition of Premises) (for business operators), or WPI 120.06 (Duty to 
Business or Public Invitee—Activities or Condition of Premises) (for 
other owners or occupiers of premises). 


The bracketed phrase relating to the condition being the result of 
negligence on defendant’s part is to be used if the evidence would war- 
rant a finding that defendant did not directly create the condition, but 
the defendant’s own negligence may have caused a temporary unsafe 
condition. For example, the negligent manner in which a grocer ar- 
ranged the vegetable display may be the proximate cause of a lettuce 
leaf being temporarily on the floor and there would be no requirement 
of notice. 


For cases involving acts or knowledge of a defendant’s employees, 
use this instruction along with an appropriate instruction from WPI 
Chapter 50 (Agency and Partnership). 


COMMENT 


This instruction was cited with approval in Wiltse v. Albertson’s 
Inc., 116 Wn.2d 452, 805 P.2d 793 (1991). 


Actual or constructive notice. A possessor of premises is liable 
for a temporary unsafe condition if there was either actual or construc- 
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tive notice. Coleman v. Ernst Home Center, Inc., 70 Wn.App. 213, 853 
P.2d 473 (1993); Mathis v. H.S. Kress Co., 38 Wn.2d 845, 232 P.2d 921 
(1951); Smith v. Manning’s, Inc., 18 Wn.2d 573, 126 P.2d 44 (1942). The 
problem of constructive notice is really a problem of spelling out more 
clearly that the duty is to exercise ordinary care in inspecting the 
premises and that the temporary condition must have existed for a suf- 
ficient length of time such that the defendant should have been aware 
of the problem. This instruction goes directly to the time requirement 
instead of using the indirect approach of stating that constructive notice 
is required and then defining constructive notice. 


The facts of Morton v. Lee, 75 Wn.2d 393, 450 P.2d 957 (1969), 
holding modified by 100 Wn.2d 39, 666 P.2d 888 (1983), involved fruit 
on the floor of a grocery store. Whether or not it had been there long 
enough to give constructive notice is ordinarily a jury question and the 
permissible period of time for discovering it will vary from case to case 
depending on the circumstances. 


Notice not required when unsafe condition created by the 
defendant. The requirement that there be actual or constructive notice 
applies only to temporary conditions created by others. Falconer v. 
Safeway Stores, Inc., 49 Wn.2d 478, 303 P.2d 294 (1956); Wardhaugh v. 
Weisfield’s Inc., 43 Wn.2d 865, 264 P.2d 870 (1953); Erdman v. Lower 
Yakima Valley, Washington Lodge No. 2112 of B.P.O.E., 41 Wn.App. 
197, 704 P.2d 150 (1985). 


Notice not required for reasonably foreseeable dangers. 
When the operating procedures of a store are such that unreasonably 
dangerous conditions are continuous or reasonably foreseeable, there is 
no need to prove actual or constructive notice of such conditions in or- 
der to establish liability for injuries caused by them and it is reversible 
error ‘to instruct that the plaintiff must prove actual or constructive 
knowledge of a hazard. Pimentel v. Roundup Co., 100 Wn.2d 39, 666 
P.2d 888 (1983). 


In Ciminski v. Finn Corp., Inc., 183 Wn.App. 815, 5387 P.2d 850 
(1975), the court held that the danger may be reasonably foreseeable 
from a self-service operation and a showing of actual or constructive no- 
tice of the specific hazard is not required. However, the Pimentel excep- 
tion to the requirement of actual or constructive notice will not apply 
unless there is a relation between the hazardous condition and the self- 
service mode of operation. Ingersoll v. DeBartolo, Inc., 123 Wn.2d 649, 
869 P.2d 1014 (1994). See also Wiltse v. Albertson’s Inc., 116 Wn.2d 
452, 461, 805 P.2d 793 (1991), and Coleman v. Ernst Home Center, Inc., 
70 Wn. App. 213, 853 P.2d 473 (1993). 


The Pimentel exception has not been extended beyond the self- 


service areas of stores. Fredrickson v. Bertolino’s Tacoma, Inc., 131 
Wn.App. 183, 193, 127 P.38d 5 (2005). In Iwai v. State, 129 Wn.2d 84, 
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915 P.2d 1089 (1996), the lead opinion stated that the exception applies 
beyond self-service areas, although only four Justices signed the opinion. 
The other five Justices signed either the concurring/dissenting opinion 
or the concurring opinion, both of which conclude the exception should 
be limited to self-service areas. See also Ingersoll v. DeBartolo, Inc., 123 
Wn.2d at 654 (indicating that “self-service” is not the issue but that the 
appropriate inquiry is whether “the nature of the proprietor’s business 
and his methods of operation are such that the existence of unsafe 
conditions on the premises is reasonably foreseeable”) (quoting Pimentel 
v. Roundup Co., 100 Wn.2d at 49). 


Ice and snow cases. See Comment to WPI 120.07 (Liability to 
Business or Public Invitee—Condition of Premises—Condition Not 


Caused by the Owner or Occupier) for discussion of premises liability 
related to natural accumulations of ice and snow. 


[Current as of September 2018./ 
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WPI 120.06.03 


DUTY TO BUSINESS. INVITEE—PROTECTION 
FROM CRIMINAL ACTS 


‘The operator of a (fill in type of business or activity) OWeS to a 
person who has an express or implied invitation to come 
upon the premises a duty to exercise ordinary care to 
protect the person from [criminal harm that the operator 
knows or has reason to know is occurring or about to oc- 
cur] [and] [reasonably foreseeable criminal conduct by 
third persons]. 


NOTE ON USE 


This instruction is an adaptation of WPI 120.06.01 (Duty of Busi- 
ness Proprietor to Customer—Activities or Condition of Premises), for 
cases involving criminal acts by third persons. 


COMMENT 


In Washington, a business has a special relationship with its 
invitees. A business owes invitees a duty “to keep /its/ premises reason- 
ably free of physically dangerous conditions in situations in which busi- 
ness invitees may be harmed by third persons.” Nivens v. 7-11 Hoagy’s 
Corner, 133 Wn.2d 192, 208, 943 P.2d 286 (1997) (customer assaulted 
by persons loitering in store parking lot). This duty requires that the 
business protect the invitee from “imminent criminal harm and reason- 
ably foreseeable criminal conduct by third persons.” Nivens v. 7-11 
Hoagy’s Corner, 133 Wn.2d at 206. See also Griffin v. West RS, Inc., 97 
Wn.App. 557, 984 P.2d 1070 (1999) (landlord has duty to protect tenant 
from reasonably foreseeable criminal acts of third persons), reversed on 
other grounds at 143 Wn.2d 81, 18 P.3d 558 (2001). 


) A business, however, is not responsible for all criminal acts by third 

parties that may flow from its operations. See Kim v. Budget Rent A 
Car Systems, Inc., 143 Wn.2d 190, 15 P.38d 1283 (2001) (rental car 
company has no liability to plaintiff where plaintiff is injured by car 
driven by intoxicated defendant who had stolen car from rental car 
company lot). See also Restatement (Second) of Torts § 302B, comment 
e (1965); Hutchins v. 1001 Fourth Ave. Associates, 116 Wn.2d 217, 233, 
802 P.2d 1360 (1991) (a possessor of land has no generalized duty to 
provide security measures on the premises so as to protect those off the 
premises, including passersby, from third party criminal activity on the 
premises). 


McKown v. Simon Property Group, Inc., 182 Wn.2d 752, 757, 344 
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P.3d 661 (2015), is an opinion addressing three questions certified from 
the Ninth Circuit. The court summarized existing Washington law as 
follows: | 


In answering these questions, we hold that when a duty is premised 
on evidence of prior similar acts, a landowner or possessor owes a 
duty to protect business invitees from third party criminal conduct 
when such conduct is foreseeable based on past experience of prior 
similar acts. The prior acts of violence on the business premises 
must have been sufficiently similar in nature and location tothe 
criminal act that injured the plaintiff, sufficiently close in time to 
the act in question, and sufficiently numerous to have put the busi- 
ness on notice that such an act was likely to occur. 


The court commented that “we have also continued to recognize 
that the limited duty of landowners to protect invitees from third par- 
ties is an exception to the general rule that there is no duty to protect 


others from the criminal acts of third parties.” McKown v. Simon 
Property Group, Inc., 182 Wn.2d 752, 766, 344 P.3d 661 (2015). 


Finally, the court declined to decide “the circumstances under which 
a duty would arise when the duty is based solely on the business’s place 
or character,” as this question had not been adequately briefed. McKown 
v. Simon Property Group, Inc., 182 Wn.2d at 757. 


[Current as of September 2018./ 
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LIABILITY TO BUSINESS OR PUBLIC INVITEE— 
CONDITION OF PREMISES—CONDITION NOT 
CREATED BY THE OWNER OR OCCUPIER 


An [owner of premises] [occupier of premises] 
[—___ operator] is liable for any [physical] injuries to 
its [business invitees] [public invitees] [customers] caused 
by a condition on the premises if the [owner] [occupier] 
[—_____. operator]: 


(a) knows of the condition or fails to exercise 
ordinary care to discover the condition, and 
should realize that it involves an unreasonable 
risk of harm to such [business invitees] [public 
invitees] [customers]; 


(b) should expect that they will not discover or real- 
ize the danger, or will fail to protect themselves 
against it; and 


(c) fails to exercise ordinary care to protect them 
against the danger; and 


(d) the dangerous condition is within those portions 
of the premises that the invitee is expressly or 
impliedly invited to use or might reasonably be 
expected to use. 


NOTE ON USE 


When the injury to plaintiff is the result of a condition on the 
premises not created by the owner or occupier of the land use this 
instruction with either WPI 120.06 (General Duty to Business or Public 
Invitee—Activities or Conditions of Premises) or WPI 120.06.01 (Duty 
of Business Proprietor to Customer—Activities or Condition of 
Premises). 


Use bracketed material as applicable. If WPI 120.06 ((General Duty 
to Business or Public Invitee—Activities or Conditions of Premises) is 
given, choose from the terms “owner,” “occupier,” “business invitees,” 
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and “public invitees,” as applicable. If WPI 120.06.01 (Duty of Business 
Proprietor to Customer—Activities or Condition of Premises) is given, 
use the bracketed phrases “operator” and “customers.” 


COMMENT 
This instruction has been revised for this edition. 


Background. This instruction is adapted from Restatement 
(Second) of Torts § 343 “Dangerous Conditions Known to or Discover- 
able by Possessor,” (1965), which Washington courts have cited for the 
duties owners or occupiers of land owed to invitees. See, e.g., Tincani v. 
Inland Empire Zoological Soc., 124 Wn.2d 121, 875 P.2d 621 (1994); 
Ford v. Red Lion Inns, 67 Wn.App. 766, 840 P.2d 198 (1992). Landown- 
ers owe to invitees a duty of reasonable care requiring them to inspect 
for dangerous conditions and to make such repair, safeguards, or warn- 
ings as may be reasonably necessary for the protection of invitees under 
the circumstances. Tincani v. Inland Empire Zoological Soc., 124 Wn.2d 
at 139. This duty of reasonable care includes an “affirmative duty to 
discover dangerous conditions.” Egede-Nissen v. Crystal Mountain, Inc., 
93 Wn.2d 127, 1382, 606 P.2d 1214 (1980) (citing Restatement (Second) 
of Torts § 343, comment b); Jarr v. Seeco Const. Co., 35 Wn.App. 324, 
326, 666 P.2d 392 (1983). 


With regard to conditions on the land, the courts in both Huston v. 
First Church of God, 46 Wn.App. 740, 732 P.2d 173 (1987), and Pearce 
v. Motel 6, Inc., 28 Wn.App. 474, 624 P.2d 215 (1981), held that the fail- 
ure to give a proposed instruction worded similarly to this instruction 
was error. The giving of an instruction patterned after WPI 120.06.01 
(Duty of Business Proprietor to Customer—Activities or Condition of 
Premises), was not sufficient, as it did not apprise the jury that, before 
liability could attach, the owner or occupier must have known, or should 
have known, of the dangerous condition and must have had no reason 
to believe that invitees would discover the condition or realize the 
danger. Huston v. First Church of God, 46 Wn.App. at 742-45; Pearce 
v. Motel 6, Inc., 28 Wn.App.at 479. — 


Applicability of instruction. This instruction should be given in 
cases involving injury to an invitee resulting from a condition on the 
premises not created or conducted by the owner or occupier of the land. 
This instruction should generally not be given when an unsafe condition 
is created by the active negligence of the possessor of land, because in 
that circumstance there is no requirement that the possessor have 
actual or constructive notice of the condition, so long as the danger is 
reasonably foreseeable. Trueax v. Ernst Home Center, 70 Wn.App. 381, 
853 P.2d 491 (1993), reversed on other grounds at 124 Wn.2d 334, 878 
P.2d 1208 (1994). 


In some cases, it may be appropriate to use this instruction when 
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the owner or occupier created the condition, particularly when the condi- 
tion is alleged to be obvious and apparent: so that an instruction based 
on section 343A of Restatement (Second) of Torts (1965) is also given. 
See Suriano v. Sears, Roebuck & Co., 117 Wn.App. 819, 72 P.38d 1097 
(2003). An alternative is to instruct the jury in accordance with the Re- 
statement (Second) of Torts § 341A, which is quite similar to section 
343A. Section 341A provides: 


A possessor of land is subject to liability to his invitees for physical 
harm caused to them by his failure to carry on his activities with 
reasonable care for their safety if, but only if, he should expect that 
they will not discover or realize the danger, or will fail to protect 
themselves against it. 


“[Physical] injury.” Although section 343 of the Restatement 
(Second) of Torts (1965)uses the term “physical harm,” the instruction is 
written in terms of “[physical] injury.” The WPI Committee believes 
that jurors will more easily understand the word “injury” rather than 
“harm.” Additionally, the word “physical” has been bracketed. It is 
unclear whether the “physical” limitation from the Restatement would 
be applied in our state so as to prohibit recovery for emotional injuries. 
Washington’s case law has not directly considered this issue. The 
premises liability opinions in this state contain only indirect indications 
as to the resolution of this issue and these indications have been 
inconsistent. Compare Tincani v. Inland Empire Zoological Soc., 124 
Wn.2d at 138 (quoting section 343, including the phrase “physical 
harm”), with Mucsi v. Graoch Associates Ltd. Partnership No. 12, 144 
Wn.2d 847, 31 P.3d 684 (2001) (describing section 343 as allowing 
recovery for “harm”). 


In contexts other than premises liability, Washington’s case law 
has held that emotional injuries are generally recoverable, even in the 
absence of physical injury. See, e.g., Hunsley v. Giard, 87 Wn.2d 424, 
553 P.2d 1096 (1976); Whaley v. State, Dept. of Social and Health 
Services, 90 Wn.App. 658, 956 P.2d 1100 (1998); and Brower v. Acker- 
ley, 88 Wn.App. 87, 943 P.2d 1141 (1997). The issue of recovering emo- 
tional injuries under section 343 affects not only WPI 120.07 but also 
the drafting of the damages elements under WPI Chapter 30. 


Invitees and “known or obvious dangers.” In addition to sec- 
tion 343 of the Restatement (Second) of Torts (1965), section 343A 
(“Known or Obvious Dangers”) further defines the liability of an owner 
or occupier of land to invitees for known or obvious dangers. See Tincani 
v. Inland Empire Zoological Soc.,124 Wn.2d 121, 875 P.2d 621.(1994); 
Maynard v. Sisters of Providence, 72 Wn.App. 878, 866 P.2d 1272 (1994); 
Ford v. Red Lion Inns, 67 Wn. App. 766, 840 P. 2d 198 (1992); Jarr v. 
Seeco Const. Co., 35 Wn. ob 324, 666 P, 2d 392 (1983). Section 343A 
provides: 
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(1) A possessor of land is not liable to his invitees for physical 
harm caused to them by any activity or condition on the 
land whose danger is known or obvious to them, unless the 
possessor should anticipate the harm despite such knowl- 
edge or obviousness. 


(2) In determining whether the possessor should anticipate 
harm from a known or obvious danger, the fact that the 
invitee is entitled to make use of public land, or of the facil- 
ities of a public utility, is a factor of importance indicating 
that the harm should be anticipated. 


In cases involving invitees and known or obvious dangers, the jury 
should be instructed in accordance with both sections 3438 and 343A of 
the Restatement (Second) of Torts (1965). See Tincani v. Inland Empire 
Zoological Soc., 124 Wn.2d at 139. Significantly, in Suriano v. Sears, 
Roebuck & Co., 117 Wn.App. 819, 72 P.3d 1097 (2003), the court held 
that section. 343A of the Restatement applies when a plaintiff was 
injured by tripping over a large advertising stanchion that had been 
placed in the aisle of the store. The trial court had declined to give WPI 
120.07—presumably because the condition alleged to be dangerous had 
been created by the possessor of the property. The appellate court 
concluded it would have been better practice to give an instruction 
based on section 343A, along with WPI 120.07 (based on section 343), 
but did not find the failure to instruct on both sections reversible error. 
Suriano v. Sears, Roebuck & Co., 117 Wn.App. at 827-28. 


Conditions created by third-parties. In Oliver v. Cook, 194 
Wn.App 532, 377 P.3d 265 (2016), the landowner had an informal busi- 
ness relationship with Cook, a person operating an auto repair shop on 
his land. The landowner was arguably aware that Cook owned a danger- 
ous dog, who bit the landowner’s invitee. Material issues of fact thus 
precluded granting an order of summary judgment in favor of the land- 
owner, as the landowner owed a duty to his invitees, even though the 
danger was not created by the landlord. 


Snow and ice cases. Sections 343 and 343A of the Restatement 
(Second) of Torts (1965) also reflect the appropriate standards for 
determining landowner liability to invitees for dangers created by ac- 
cumulations of ice and snow. Iwai v. State, 129 Wn.2d 84, 915 P.2d 
1089 (1996). The Jwai court held that Washington does not follow the 
natural accumulation rule (Massachusetts rule) that landowners have 
no duty to protect invitees from snow and ice conditions. The standards 
imposed by section 343 and 343A “do not distinguish between artificial 
and natural conditions-the duty to protect invitees from harm is the 
same in both situations.” Iwai v. State, 129 Wn.2d at 95. See also Mucsi 
v. Graoch Associates Ltd. Partnership No. 12,144 Wn.2d 847, 31 P.3d 
684 (2001). 


For other cases involving ice and snow, see Thompson v. Katzer, 86 
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Wn.App. 280, 936 P.2d 421 (1997); Leonard v. Pay’n Save Drug Stores, 
Inc., 75 Wn.App. 445, 880 P.2d 61 (1994); Maynard v. Sisters of Provi- 
dence, 72 Wn.App. 878, 866 P.2d 1272 (1994); and Ford v. Red Lion 
Inns, 67 Wn.App. 766, 840 P.2d 198 (1992). 


A landlord, however, does have a duty to maintain common areas 
free of snow and ice. This is subject to the defense of assumption of the 
risk, for obvious accumulations even when occurring in a common area. 
Hvolboll v. Wolff Co., 187 Wn.App. 37, 347 P.3d 476 (2015). 


Recreational land use statute. RCW 4.24.210-the Recreational 
Land Use Statute-provides immunity for landowners for injuries occur- 
ring on land that “(1) was open to members of the public (2) for 
recreational purposes and [that] (3) no fee of any kind was charged.” 
Cregan v. Fourth Memorial Church, 175 Wn.2d 279, 284, 285 P.3d 860 
(2012). The statute provides that such a landowner is not liable for 
unintentional injuries except when they result from conditions that are 
known, dangerous, artificial, and latent.The terms “dangerous, artificial 
and latent” modify the word “condition” and do not modify each other. 
Jewels v. City of Bellingham, 183 Wn.2d 388, 390, 353 P.3d 2014 (2015) 
(unpainted concrete berm not a latent condition as it could be seen by 
bicyclist without the need to manipulate or uncover the surrounding 
area). 


Other cases discussing the applicability of RCW 4.24.210 or discuss- 
ing what constitutes a known, dangerous, artificial, and latent condition 
under that statute, include Van Dinter v. City of Kennewick, 121 Wn.2d 
38, 846 P.2d 522 (1993); Davis v. State, 144 Wn.2d 612, 30 P.3d 460 
(2001); Cultee v. City of Tacoma, 95 Wn.App. 505, 977 P.2d 15 (1999); 
and Ravenscroft vy. Washington Water Power Co., 186 Wn.2d 911, 969 
P.2d 75 (1998). 


In determining whether the statute applies, the proper focus is on 
the landowner’s purpose in allowing others to use the property rather 
than on the plaintiff's purpose in using the property. Home v. North 
Kitsap School Dist., 92 Wn.App. 709, 965 P.2d.1112 (1998). In Camicia 
v. Howard S. Wright, 179 Wn.2d 684, 317 P.3d 987 (2014), the Supreme 
Court declined to extend the reach of RCW 4.24.210 to land that is open 
to the public for a purpose other than recreation. Thus material issues 
of fact prevented summary judgment on the question of whether a bike 
lane connected with I-90 was maintained for a recreational or 
transportation purpose. 


RCW 4:24.210(4) specifically provides that the recreational land use 
statute does not protect a landowner from liability for maintaining an 
attractive nuisance. 


The applicability of RCW 4.24.210 is an affirmative defense and the 
burden of proving the applicability of the statute is on the landowner. 
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Camicia v. Howard S. Wright Const. Co., 179 Wn.2d 684, 693, 317 P. 3d 
987 (2014). Thus, under many fact patterns, WPI 21.05 (Burden of 
Proof—Affirmative Defense Other than Contributory Negligence/ 
Assumption of the Risk) willbe needed. 


[Current as of September 2018. / 


799 


WPI 120.08 NEGLIGENCE—PROXIMATE CAUSE 


WPI 120.08 
LICENSEE—DEFINITION 


A licensee is a person who goes upon the premises of 
another, with the permission or tolerance of the [owner] 
[occupier], but either without any invitation, express or 
implied, or for some purpose not connected with any busi- 
ness interest or business benefit to the [owner] [occupier]. 


NOTE ON USE 


Use this instruction if the entrant is upon the premises with permis- 
sion but without an invitation. If the entrant is upon the premises by 
invitation but without a business interest or benefit to the owner or oc- 
cupier or on land open to the public, use WPI 120.08.01 (Social Guest— 
Definition). If the entrant is upon the premises for a business or public 
purpose, use WPI 120.05 (Business or Public Invitee—Definition). 


Use either WPI 120.06 (Duty to Licensee or Social Guest—Activi- 
ties or Condition of Premises), or WPI 120.06.01 (Duty of Business Pro- 
prietor to Customer—Activities or Condition of Premises), with this 
instruction. 


COMMENT 


The definition used in this instruction is derived from Dotson v. 
Haddock, 46 Wn.2d 52, 278 P.2d 338 (1955), and the cases cited therein. 


The Washington Supreme Court has quoted the definition of “li- 
censee” found in Restatement (Second) of Torts § 330 (1965): “a person 
who is privileged to enter or remain on land only by virtue of the pos- 
sessor’s consent.” Younce v. Ferguson, 106 Wn.2d 658, 667, 724 P.2d 
991 (1986), Although the Younce definition uses the word “consent” 
instead of the instruction’s term “permission or tolerance,” subsequent 
case law implies that no significant change in meaning was intended. 
For example, the Supreme Court in Hutchins v. 1001 Fourth Ave. 
Associates, 116 Wn.2d 217, 222, 802 P.2d 1860 (1991), used the phrase 
“consent or permission,” some Court of Appeals cases have used the 
traditional definition, and some Court of Appeals cases have used the 
Younce definition. See, e.g., Home v. North Kitsap School Dist., 92 
Wn.App. 709, 718, 965 P.2d 1112 (1998) (traditional definition); Singleton 
v. Jackson, 85 Wn.App. 835, 839, 985 P.2d 644 (1997) (Younce 
definition). 


In Singleton v. Jackson, 85 Wn.App. 835, 839, 935 P.2d 644 (1997), 
a solicitor for a religious organization who slipped and fell on the front 
deck of a residence was a licensee for premises liability purposes. 
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In Thompson v. Katzer, 86 Wn.App. 280, 936 P.2d 421 (1997), the 
court rejected the argument that a stepson delivering a car to a home 
where his stepfather was staying became: an invitee, rather than a li- 
censee, because his activity bestowed an economic benefit on the 
stepfather. The court extensively analyzed the definition of a licensee 
and concluded that conferring an economic benefit will not transform a 
licensee to an invitee where the benefit is vii incidental to an entry 
which is primarily familial or social. | . 


Generally, the question of the status of a visitor is a question of law 
to be decided by the court, When facts are in dispute, however, the issue 
must be decided by the jury and appropriate instructions defining the 
various possible legal statuses of the visitor (and the resultant standard 
of care) must be given. Beebe v. Moses, 118 Wn.App. 464, 54 P.3d 188 
(2002) (question whether plaintiff, injured at the home in which a Tup- 
perware sales party was being held, is a social guest/licensee or busi- 
ness invitee one of fact for the jury when there were facts in dispute as 
to the visit’s primary purpose). 


[Current as of September 2018.] 
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WPI 120.08.01 
SOCIAL GUEST—DEFINITION 


A social guest is a person who goes upon the prem- 
ises of another, with an invitation, express or implied, but 
for a purpose not connected with any business interest or 
business benefit to the [owner] [occupier]. 


NOTE ON USE 


Use this instruction if the entrant is invited upon the premises for 
a purpose not connected with any business interest or benefit to the 
owner or occupier or if the entrant is invited upon the premises and 
there is a question whether there was a business interest or benefit to 
the owner or occupier that would constitute a business invitee 
relationship. If the entrant is upon the premises without an invitation 
but with permission, use WPI 120.08 (Licensee—Definition), instead of 
this instruction. 


Use either WPI 120.06 (Duty to Licensee or Social Guest—Activi- 
ties or Condition of Premises), or WPI 120.06.01 (Duty of Business Pro- 
prietor to Customer—Activities or Condition of Premises), with this 
instruction. 


COMMENT 


The definition used in this instruction is a modification of the “li- 
censee” definition found in Dotson v. Haddock, 46 Wn.2d 52, 278 P.2d 
338 (1955). The Washington Supreme Court in that case stated that a 
social guest may be expressly invited onto the premises, but neverthe- 
less is considered a licensee. Dotson v. Haddock, 46 Wn.2d at 55. See 
also Potts v. Amis, 62 Wn.2d 777, 778, 384 P.2d 825 (1963). 


The distinctions between a social guest and an invitee are discussed 
in detail in Younce v. Ferguson, 106 Wn.2d 658, 724 P.2d 991 (1986). 


Generally, the question of the status of a visitor is a question of law 
to be decided by the court. When facts are in dispute, however, the issue 
must be decided by the jury and appropriate instructions defining the 
various possible legal statuses of the visitor (and the resultant standard 
of care) must be given. Beebe v. Moses, 113 Wn.App. 464, 54 P.3d 188 
(2002) (question whether plaintiff, injured at the home in which a Tup- 
perware sales party was being held, is a social guest/licensee or busi- 
ness invitee one of fact for the jury when there were facts in dispute as 
to the visit’s primary purpose). 
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[Current as of September 2018./ 
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CHAPTER 130 


LANDLORD AND TENANT 


WPI 130.00 Introduction 
WPI 130.01 Duty of Landlord—Latent or Obscure Defect—Rented 
_ Premises 

WPI 1380.01.01 Nonresidential Tenancies—Duty of Landlord—Rented 
Premises—Promise to Put and Keep in Repair 

WPI 130.02 Duty of Landlord—Common Areas 

WPI 130.03 Duty of Landlord—Improvements or Repairs 

WPI 130.04 Nonresidential Tenancies—Limitation on Landlord’s 
Duty to Repair 

WPI 130.05 Duty of Landlord to Persons bn Premises With 
Permission of Tenant 

WPI 130.06 Duty of Landlord to Tenant—Residential Tenancies 


WPI 130.00 
INTRODUCTION 


Rules concerning the liability of landlords for personal injury occur- 
ring on their property are related to the general rules for possessors of 
land. discussed in WPI Chapter 120 (Trespassers, Licensees, Social 
Guests, and Invitees). | 


The general obligations of the landlord and tenant in a residential 
tenancy are codified in RCW Chapter 59.18 — the Residential Landlord 
Tenancy Act (RLTA). Except under specified and very limited circum- 
stances, the parties may not waive the provisions of the RLTA. RCW 
59.18.230. Any such exemption must be approved by the applicable 
prosecuting authority and cannot result in a violation of “the public 
policy of this state in favor of . . . ensuring safe, and sanitary housing 
.. RCW 59.18.360. 


A municipality may enact more stringent regulations for the protec- 
tion of a tenant than are contained in RCW Chapter 59.18. For example, 
SMC 22.206.160 contains a “just cause” eviction requirement. See Facisze- 
wski v. Brown, 187 Wn.2d 308, 386 P.3d 711 (2016). 


In contrast, parties to a commercial lease have discretion in allocat- 
ing duties and responsibilities through contract. There is no implied 
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warranty that the premises are safe or fit for the purpose intended. 
Teglo v. Porter, 65 Wn.2d 772, 773, 399 P.2d 519 (1965). When the 
bargaining position of the parties is not unequal and “the distribution of 
risks entail[s] no elements of injustice,” the courts will, as a general 
rule, leave the parties in the positions that they bargained for. Gabl v. 
Alaska Loan & Inv. Co., 6 Wn.App. 880, 884, 496 P.2d 548 (1972). 


The general status of a tenant (or the guest of a tenant) on leased 
property is that of an invitee, at least when the tenant has not strayed 
beyond the area of the leasehold. See, e.g., Curtis v. Lein, 169 Wn.2d 
884, 239 P.3d 1078 (2010); Mucsi v. Graoch Assocs. Ltd. P’ship No. 12, 
144 Wn.2d 847, 31 P.3d 684 (2001). 


As to common areas or areas that remain in the control of the 
landlord, Washington has adopted Restatement (Second) of Torts § 343 
(1965) in the landlord-tenant context. As summarized by the Supreme 
Court in Curtis: 


“[A] landowner is subject to liability for harm caused to his tenants 
by a condition on the land, if the landowner (a) knows or by the 
exercise of reasonable care would discover the condition, and should 
realize that it involves an unreasonable risk of harm to tenants; (b) 
should expect that they will not discover or realize the danger, or 
will fail to protect themselves against it; and (c) fails to exercise 
reasonable care to protect the tenant against danger.” 


Curtis v. Lein, 169 Wn.2d 884, 890, 239 P.3d 1078 (2010) (quoting Mucsi 
and citing with approval Restatement (Second) of Torts § 348 (1965)). 


Restatement § 343 is not applicable to areas not within the 
landlord’s control, as the landlord is not a “possessor” of such area. 
Pruitt v. Savage, 128 Wn.App. 327, 115 P.3d. 1000 (2005). 


As indicated above, the scope of a landlord’s duty to maintain, warn, 
and inspect traditionally has been a function of whether the area is a 
common area used by many tenants or reserved for the use of one 
tenant. The traditional rule may be changing, at least as to residential 
tenancies. See the Comment to WPI 130.06 (Duty of Landlord to Ten- 
ant—Residential Tenancies). The opinion in Pinckney v. Smith, 484 
F Supp.2d 1177 (W.D. Wash. 2007), contains an excellent summary of 
the evolution of the law regarding liabilities of landlords for non- 
common areas in Washington residential tenancies. 


[Current as of September 2018.] 
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WPI 130.01 


DUTY OF LANDLORD—LATENT OR OBSCURE 
| DEFECT—RENTED PREMISES 


A landlord who knew or should have known of a latent 
or obscure defect on the premises at the time of renting 
has a duty to notify the tenant of its existence if the tenant 
has no knowledge of the defect [and is not likely to 
discover it by a reasonably careful inspection]. 


NOTE ON USE 


The bracketed phrase is to be used in cases involving non- 
residential tenancies. 


WPI 130.04 (Nonresidential Tenancies—Limitations on Landlord’s 
Duty to Repair), may be used with this instruction. 


Use with WPI 130.06 (Duty of Landlord to Tenant—Residential 
‘Tenancies) if the case involves a residential tenancy. 


This instruction is not intended for use when an incident occurs on 
the part of the premises reserved for use by all the tenants, such as 
hallways or stairs. In that case, WPI 130.02 (Duty of Landlord—Com- 
mon Areas) should be used. 


COMMENT 


Absent a contractual or statutory requirement, such as the Resi- 
dential Landlord Tenant Act, a landlord’s duty is only to warn tenants 
about latent or obscure defects on the premises, not to cure them. 


In Aspon v. Loomis, 62 Wn.App. 818, 816 P.2d 751 (1991), a case 
involving a rented residence, the court discussed the “latent defect the- 
ory” in detail. The court stated: 


Under Washington common law, a landlord has no duty to repair 
noncommon areas absent an express covenant to repair. Lincoln v. 
Farnkoff, 26 Wn.App. 717, 719, 6138 P.2d 1212, 12138 (1980). 
However, a landlord is liable to a tenant for damages caused by a 
concealed, dangerous condition known to the landlord. Younger v. 
United States, 662 F.2d 580, 582 (9th Cir.1981); see Thomas v. 
Housing Auth. of Bremerton, 71 Wn.2d 69, 426 P.2d 836 (1967). 
Known otherwise as “the latent defect theory,” a claim based on a 
concealed, dangerous condition known to the tandlord 3 is comprised 
of the following elements: 
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(1) latent or hidden defects in the leasehold 
(2) that existed at the commencement of the leasehold 
(3) of which the landlord had actual knowledge 
(4) and of which the landlord failed to inform the tenant. 


Younger, at 582. The latent defect theory does not impose upon the 
landlord any duty to discover obscure defects or dangers. Nor does 
it impose any duty to repair a defective condition. Under the latent 
defect theory, the landlord is liable only for failing to inform the 
tenant of known dangers which are not likely to be discovered by 
the tenant. Flannery v. Nelson, 59 Wash.2d 120, 123, 366 P.2d 329, 
330 (1961). - 


Aspon v. Loomis, 62 Wn.App. at 826-27. 


Earlier cases required actual knowledge on the part of the landlord. 
See, e.g., Frobig v. Gordon, 124 Wn.2d 732, 881 P.2d 226 (1994); Aspon 
v, Loomis, 62 Wn.App. 818, 816 P.2d 751 (1991); Charlton v. Day Island 
Marina, Inc., 46 Wn.App. 784, 732 P.2d 1008 (1987). 


However, in Tucker v. Hayford, 118 Wn.App. 246, 75 P.38d 980 
(2003), Division III of the Court of Appeals concluded that a “should 
have known” standard should be applied, “since we have eased the 
strict requirement of actual knowledge.” Tucker v. Hayford, 118 
Wn.App. at 255 (citing Taylor v. Stimson, 52 Wn.2d 278, 280-81, 324 
P.2d 1070 (1958), which held that actual knowledge of the landlord is 
not required if he has knowledge of facts that would lead a reasonable 
man to suspect the defect actually exists). 


In 1967 the Washington Supreme Court issued,an opinion suggest- 
ing that it might consider adopting a constructive knowledge standard. 
In that opinion, Thomas v. Housing Auth. of Bremerton, 71 Wn.2d 69, 
426 P.2d 836 (1967), the Supreme Court noted that the Restatement 
(Second) of Torts § 358(1) (1965) uses a constructive knowledge stan- 
dard, and the court noted further that the Restatement (Second)’s posi- 
tion seems to be supported in more states nation-wide, but the court ap- 
plied the actual knowledge standard after “assuming” that it still 
represented the law in our state. Thomas v. Housing Auth. of Bremerton, 
71 Wn.2d at 74-76. Although not discussed in detail, the Supreme 
Court applied the “should have known” standard in Curtis v. Lein, 169 
Wn.2d 884, 892, 239 P.3d 1078 (2010); accord, Mucsi v. Graoch Ass’n 
Ltd. P’ship No. 12, 144 Wn.2d 847, 855 P. 364 (2001). The instruction 
was revised in 2012 to add language regarding constructive knowledge 


Although the general rule is that the landlord’s duty applies only to 
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latent defects, Washington courts have applied the exception of Restate- 
ment of Torts (Second) § 343A (1965) in the landlord-tenant context. 
See Sjogren v. Properties of Pac. N.W., L.L.C., 118 Wn.App. 144, 149-50, 
75 P.3d 592 (2003); Williamson v. Allied Group, Inc., 117 Wn.App. 451, 
72 P.3d 230 (2003). That is, a landlord is liable even for an open and 
obvious dangerous condition if the landlord should have anticipated 
that the tenant (or a guest of the tenant) would make use of the com- 
mon area in spite of the open and obvious condition. See also Tincani v. 
Inland Empire Zoological Soc’y, 124 Wn.2d 121, 139, 875 P.2d 621 (1994). 
For a more detailed discussion of Restatement of Torts (Second) § 343A 
and guidelines for drafting a supplemental instruction, see the Com- 
ment to WPI 120.07 (Liability to Business and Public Invitees—Condi- 
tions of Premises—Condition Not Caused by the Owner or Occupier). 


[Current as of September 2018.] 
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WPI 130.01.01 


NONRESIDENTIAL TENANCIES—DUTY OF 
LANDLORD—RENTED PREMISES—PROMISE TO 
PUT AND KEEP IN REPAIR 


A landlord is subject to liability for physical harm to 
[his or her tenant] [or] [others who come upon the land 
with the consent of the tenant] caused by a condition of 
disrepair existing on the land, if: 


(a) the landlord has contracted by a covenant in the 
lease [or other instrument] to keep the land or 
premises in repair; 


(b) the landlord fails to exercise reasonable care to 
perform the contract; and 


(c) the disrepair creates an unreasonable risk to 
persons upon the land or premises which the per- 
formance of the landlord’s agreement would have 
prevented. 


NOTE ON USE 


Use this instruction for nonresidential tenancies, when the landlord 
has contracted to maintain the premises. Actions concerning residential 
tenancies are covered by: WPI 130.06 (Duty of Landlord to Tenant— 
Residential Tenancies). However, this instruction may also be used in a 
residential tenancy if the landlord covenanted to maintain or repair in a 
manner that goes beyond the requirements of the Residential Landlord 
Tenant Act. 


This instruction may need to be modified depending on the specific 
contract at issue. 


This instruction will need to be slightly modified if the injured 
person is on the property as an invitee of a sublessee. 


Use bracketed material as applicable. 
COMMENT 


This instruction covers fact patterns in which recovery for tort 
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damages is based on a violation of a contractual provision. It is based 
on the provisions of Restatement (Second) of Torts § 357 (1965). The 
prior version of this provision from the First Restatement was cited fa- 
vorably by the court in Teglo v. Porter, 65 Wn.2d 772, 399 P.2d 519 
(1965). 


Comment c to Section 357, Restatement (Second) of Torts (1965), 
provides: 


c. The lessor’s duty under the rule stated in this Section is not 
merely contractual, although it is founded upon a contract. It is a 
tort duty. It extends to persons on the land with the consent of the 
lessee, with whom the lessor has made no contract. The lessor is 
not an insurer of the safety of the premises, and is not liable for 
harm caused even to his lessee by a failure to make the land 
absolutely safe. He is liable only if his failure to do so is due to a 
failure to exercise reasonable care to that end. 


Like many other tort duties to keep land in safe condition, the 
lessor’s duty to exercise care to repair is not delegable, and he is li- 
able as fully where the failure to make the premises reasonably 
safe is due to the negligence of an independent contractor to whom 
he has entrusted the performance of his contract, as where it is due 
to his own negligence. See § 419. 


Comment c is substantially similar to comment a of the Restate- 
ment (First) of Torts § 357 (1934), which was quoted favorably by the 
Teglo court. 

This has long been the rule in Washington. See, e.g., Mesher v. 
Osborne, 75 Wash. 439, 134 P. 1092 (1913); accord, Brown v. Hauge, 
105 Wn.App. 800, 21 P.3d 716 (2001). 


In 2012, the instruction was rewritten to more closely follow the 
language of the Restatement (Second) of Torts § 357 (1965). 


[Current as of September 2018./ 
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WPI 130.02 NEGLIGENCE—PROXIMATE CAUSE 
WPI 130.02 
DUTY OF LANDLORD—COMMON AREAS 


A landlord has a duty to use ordinary care to keep the 
(stairs, hallway, etc.) [that are provided for use in common by the 
tenants] in a reasonably safe condition. [This duty exists 
as to known or obvious dangers when the landlord should 
anticipate the harm despite such knowledge or 
obviousness. ] 


NOTE ON USE 


This instruction may be used for both residential and nonresidential 
tenancies. 


This instruction should be used when the landlord either expressly 
or impliedly retains control over a part of the premises that is intended 
for the use of the tenants. The blank should be filled in with the proper 
items, such as stairs, hallway, etc. 


In the first sentence, use the bracketed material only if the status 
of the area or the tenants’ right of use is in issue. Use the bracketed 
second sentence if the case involves known or obvious dangers. 


COMMENT 


It is the landlord’s duty to use reasonable care to keep the common 
premises in safe condition. This duty is statutory as to residential 
tenancies. RCW 59.18.060(3). However, the principle applies equally to 
non-residential premises. See Cherberg v. Peoples Nat. Bank, 88 Wn.2d 
595, 564 P.2d 1137 (1977). . 


Although the general rule is that the landlord’s duty applies only to 
latent defects, Washington courts have applied the exception of Restate- 
ment (Second) of Torts § 343A (1965) in the landlord-tenant context. 
See Sjogren v. Properties of Pac. N.W., L.L.C., 118 Wn.App.144, 149-50, 
75 P.8d 592 (2003); Williamson v. Allied Group, Inc., 117 Wn.App. 451, 
72 P.38d 230 (2003). That is, a landlord is liable even for an open and 
obvious dangerous condition when the landlord should anticipate that 
the tenant (or a guest of the tenant), will make use of the common area 
in spite of such open and obvious condition. See also Curtis v. Lein, 169 
Wn.2d 884, 239 P.3d 1078 (2010) (regarding a tenant’s use of a dock); 
Tincani v. Inland Empire Zoological Soc’y, 124 Wn.2d 121, 139, 875 
P.2d 621 (1994). Accordingly, a bracketed sentence addressing known or 
obvious dangers was added to the instruction in 2012. 
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For a more detailed discussion of Restatement (Second) of Torts 
§ 343A and guidelines for drafting a supplemental instruction, see the 
Comment to WPI 120.07 (Liability to Business and Public Invitees— 
Conditions of Premises—Condition Not Caused by the Owner or 
Occupier)... 


The landlord’s duty to use reasonable care to keep common areas in 
a safe condition includes the removal of natural accumulations of snow 
and ice. Geise v. Lee, 84. Wn.2d 866, 529 P.2d 1054 (1975). _ 


[Current as of September 2018./ 
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WPI 130.08 NEGLIGENCE—PROXIMATE CAUSE 
WPI 130.03 


DUTY OF LANDLORD—IMPROVEMENTS OR 
REPAIRS 


A landlord who makes improvements or repairs upon 
the premises during the tenancy has a duty to use ordinary 
care in carrying out the work [even if the landlord was not 
under a legal obligation to make the improvements or 
repairs]. 


NOTE ON USE 


This instruction may be used for both residential and nonresidential 
tenancies. 


The bracketed material should be used if evidence is introduced 
that the landlord undertook to make the repairs without being legally 
required to do so. WPI 130.04 (Non-Residential Tenancies—Limitation 
on Landlord’s Duty to Repair) may be used with this instruction. 


COMMENT 


A landlord who makes repairs on leased property is liable for 
negligence in making the repairs. McCourtie v. Bayton, 159 Wash. 418, 
294 P. 238 (1930). This is true even if the undertaking was gratuitous. 
Rossiter v. Moore, 59 Wn.2d 722, 370 P.2d 250 (1962). As the court 
stated in Lian v. Stalick, 106 Wn.App. 811, 821, 25 P.38d 467 (2001), “[al 
botched voluntary repair by the landlord constitutes an affirmative act 
of negligence.” 


[Current as of September 2018.] 
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WPI 130.04 


NONRESIDENTIAL TENANCIES—LIMITATION ON 
_  LANDLORD’S DUTY TO REPAIR 


A landlord has no duty [to make the premises safe 
prior to relinquishing possession to the tenant] [to keep 
the premises in repair after poupaulshiig possession to 
the tenant]. 


NOTE ON USE 


This instruction is for nonresidential tenancies. For residential 
tenancies, see WPI 130.06 (Duty of Landlord to Tenant—Residential 
Tenancies). 


This is a cautionary instruction, which may be used with other 
instructions, such as WPI 130.01 (Duty of Landlord—Latent or Obscure 
Defect—Rented Premises), 1380.01.01 Nonresidential Tenancies—Duty 
of Landlord—Rented Premises—Promise to Put and Keep in Repair), or 
130.03 (Duty of Landlord—Improvements or Repairs), which set forth a 
specific affirmative duty in particular circumstances. This instruction 
should be used only when the facts call for a caution to the jury. 


The first bracketed phrase is intended for use when an accident 
results from a defect in existence at the time of renting the premises. 
The second bracketed phrase is intended for use when the defect arises 
after the time of renting. 


The second bracketed phrase of the instruction should not be used 
when the landlord has contracted to put or keep the premises in repair. 


COMMENT 
As to the first bracketed phrase, see Hughes v. Chehalis Sch. Dist., 
61 Wn.2d 222, 377 P.2d 642 (1963); Johnston v. Nichols, 83 Wash. 394, 
145 P. 417 (1915). 


As to the second bracketed phrase, see Ward v. Hinkleman, 37 
Wash. 375, 79 P. 956 (1905). 


[Current as of September 2018./ 
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WPI 130.05 


DUTY OF LANDLORD TO PERSONS ON PREMISES 
WITH PERMISSION OF TENANT 


- A landlord owes the same duty to a tenant’s [licensee] 
[guest] [invitee] that the landlord owes to the tenant. 


NOTE ON USE 


This instruction is for residential and nonresidential tenancies. Use 
this instruction when the person injured is on the premises with the 
permission of the tenant. This instruction should be used with those 
instructions that apply to the tenant. Use bracketed language as 
appropriate. 


If the only basis for the landlord’s liability is breach of the war- 
ranty of habitability, this instruction may not be applicable. See discus- 
sion in the Comment. 


If the premises are leased for public use and the injured party is a 
member of the public, use WPI 120.07 (Liability to Business or Public 
Invitee—Condition of Premises—Condition Not Caused by the Owner or 
Occupier) instead of this instruction. 


COMMENT 


“The tenant’s guest, like his servant, is usually held to be so identi- 
fied with the tenant that his right of recovery for injury as against the 
landlord is the same as that of the tenant would be had he suffered the 
injury.” Mesher v. Osborne, 75 Wash. 439, 184 P. 1092 (1913). The cate- 
gory includes: a tenant’s social guests, Mesher v. Osborne, 75 Wash. 
439; Charlton v. Day Island Marina, Inc., 46 Wn.App. 784, 732 P.2d 
1008 (1987); business customers, Hogan v. Metro. Bldg. Co., 120 Wash. 
82, 206 P. 959 (1922); subtenants, Larson v. Eldridge, 153 Wash. 23, 
279 P. 120 (1929); and employees, Baker v. Moeller, 52 Wash. 605, 101 
P, 231 (1909). As the court stated in Brunton v. Ellensburg Elks, 73 
Wn.App. 891, 894, 872 P.2d 47, 48 (1994), “. . . landlords are liable to 
guests of their tenants only for failure to disclose hidden defects known, 
or which should have been known to them at the inception of the lease.” 


As discussed further in the Comment to WPI 1380.06 (Duty of 
Landlord to Tenant—Residential Tenancies), there is some dispute as to 
whether a cause of action based on a breach of the warranty of habit- 
ability can be asserted by a non-tenant, See Sjogren v. Properties of 
Pac. N.W., L.L.C., 118 Wn.App.144, 75 P.3d 592 (2003). 
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[Current as of September 2018./ 
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WPI 130.06 | NEGLIGENCE--PROXIMATE CAUSE 
WPI 130.06 


DUTY OF LANDLORD TO TENANT—RESIDENTIAL 
TENANCIES 


A landlord is liable for damages proximately caused 
by a condition on the rented property if: 


(1) the condition was dangerous, and violated one or 
more of the following statutory duties: 


(here insert whichever subsections of RCW 59.18.060 are alleged to have been 


violated)5 


(2) the landlord was aware of the condition or had a 
reasonable opportunity to discover the condition; 
and 


(3) the landlord failed to exercise ordinary care to 
repair the condition [in a reasonable period of 
time]. 


[A landlord has no duty to repair a defective condition 
where the defective condition complained of was caused 
by the conduct of the tenant, the tenant’s family, invitee, 
or other person acting under the tenant’s control, or where 
a tenant unreasonably fails to allow the landlord access to 
the property for purposes of repair.] | 


NOTE ON USE 


This instruction is for residential tenancies. For nonresidential 
tenancies, see WPI 130.01 (Duty of Landlord—Latent or Obscure 
Defect—Rented Premises), 1830.01.01 (Nonresidential Tenancies—Duty 
of Landlord—Rented Premises—Promise to Put and Keep in Repair), 
and 130.04 (Nonresidential Tenancies—Limitation on Landlord’s Duty 
to Repair). 


This instruction does not contain guidance as to whether guests of 
the tenant are entitled to bring an action under the Residential 
Landlord Tenant Act (RLTA). 


This instruction applies to that part of the premises that is rented. 
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For that part of the premises reserved for common use and over which 
the landlord retains control, use WES 130.02 (Duty of Landlord—Com- 
mon Areas). 


Use bracketed material as appropriate. 


COMMENT 
RCW 59.18.060, as amended by Laws of 2013, Chapter 35, § 1. 


Caveat: As discussed below, a cause of action based on a violation 
of the warranty of habitability as contained in RCW 59.18.060 is well- 
established in Division III jurisprudence. However, Division II has 
declined two invitations to adopt this theory, finding it unnecessary in 
those cases, and Division I has not yet directly addressed the issue. 


Source of law. In Martini v. Post, 178 Wn.App. 153, 167, 383 P.3d 
473 (2013), Division II of the Court of Appeals summarized the three 
distinct theories on which a tenant may base a claim for personal injury. 
These are the landlord’s breach of duty under “(1) the rental agreement, 
(2) the common law, or (3) the RLTA.” 


This instruction is based on the formulation of Restatement 
(Second) of Property (Landlord & Tenant) § 17.6 (1977), in Lian v. 
Stalick, 115 Wn.App. 590, 595, 62 P.38d 933 (2007). Restatement 
(Second) § 17.6 provides: 


A landlord is subject to liability for physical harm caused to the 
tenant and others upon the leased property with the consent of the 
tenant or his subtenant by a dangerous condition existing before or 
arising after the tenant has taken possession, if he has failed to 
exercise reasonable care to repair the condition and the existence of 
the condition is in violation of: 


(1) an implied warranty of habitability; or 
(2) a duty created by statute or administrative regulation. 


This instruction differs from the test put forth in Restatement 
(Second) of Property (Landlord & Tenant) § 17.6 (1977) in several ways. 
First, RCW 59.18.060 is an express warranty of habitability. Second, 
RCW 59.18.060(1) provides that a landlord is required to maintain 
property “to substantially comply with any applicable code, statute, 
ordinance, or regulation . . . if such condition endangers or impairs the 
health or safety of the tenant.” (Emphasis added.) The broader state- 
ment of subsection (2) of Restatement (Second) of Property (Landlord & 
Tenant) § 17.6 is not warranted under Washington law. 


In addition, the final paragraph of the instruction is based on RCW 
59.18.060. 
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Historical background. As summarized by the court in Lincoln v. 
Farnkoff, 26 Wn.App. 717, 719-20, 613 P. 2d 1212 (1980): 


At common law under the principle of caveat emptor, the landlord 
had no duty to repair rental property, the tenant taking it as he 
found it. Hughes v. Chehalis School Dist. 302, 61 Wash.2d 222, 225, 
377 P.2d 642 (1963). With time, however, this legal position gave 
way to modern realities and residential tenants were afforded the 
protection of an implied covenant of habitability. Foisy v. Wyman, 
83 Wash.2d 22, 25-8, 515 P.2d 160 (1973), and cases cited. Follow- 
ing this lead, the legislature enacted the residential landlord-tenant 
act in 1973. This act “modified the common law so as to require 
decent, safe and sanitary housing,” and “adds. . . a covenant to 
repair” to most residential rental agreements. O’Brien v. Detty, 19 
Wn.App. 620, 621-22, 576 P.2d 1334, 1335 (1978); see RCW 
59.18.060(2). 


RCW 59.18.060 is the statutory coeds Caren of the warranty of 
habitability. 


Lincoln, which held that tort damages were available for a violation 
of the RLTA, was then abrogated by a subsequent case from the same 
division. In Dexheimer v. CDS, Inc., 104 Wn.App. 464, 17 P.38d 641 
(2001), Division III concluded that the only remedies available under 
the Act were set forth in RCW 59.18.090 (basically rescission and repair 
and deduct rent) and that the RLTA did not provide any authority for 
generalized tort damages. Just two years later, Division III again re- 
versed itself, concluding that tort damages are available for a violation 
of the RLTA. Tucker v, Hayford, 118 Wn.App. 246, 75 P.3d 980 (2008). 
See also Lian v. Stalick, 106 Wn.App. 811, 25 P.38d 467 (2001). 


Warranty of habitability and Restatement (Second) of Prop- 
erty, Landlord & Tenant, § 17.6 (1977) as providing a basis for 
damages for personal injury. The case law is quite confusing in this 
area. In Aspon v. Loomis, 62 Wn.App. 818, 816 P.2d 751 (1991), Divi- 
sion I concluded that the duties enumerated in the RLTA were 
comprehensive and thus exclusive, such that there could be no recovery 
under the RLTA for burns received by a tenant who brushed up against 
a hot pipe in a non-common area, as insulation of pipes is not one of the 
specific duties enumerated in RCW 59.18.0600. The court, however, 
implicitly determined that under the appropriate fact-pattern coverage 
would lie for a breach of the warranty of habitability. The court did not 
address the applicability of Restatement (Second) of Property (Landlord 
& Tenant) § 17.6 (1977). But see Wright v. Miller, 93 Wn.App. 189, 200, 
963 P.2d 934 (1998) (trial court properly dismissed claim under RLTA 
for damages resulting from a fall down a stairwell that lacked handrails 
required by the housing code, as such lapse did not render the home 
uninhabitable), 


Division II has twice declined an invitation to adopt the provisions 
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of Restatement (Second) of Property, Landlord & Tenant, § 17.6 (1977), 
both times finding it unnecessary to do so in those cases. See Pruitt v. 
Savage, 128 Wn.App. 327, 115 P.3d 1000 (2005) (non-tenant injured by 
falling garage door; court declined to adopt Restatement (Second) of 
Property § 17.6 as to non-tenants because the policy implications had 
not been sufficiently addressed by the parties); Sjogren v. Properties of 
Pac. N.W., L.L.C., 118 Wn.App. 144, 149-150, 75 P.8d 592 (2003) (ap- 
plying principles of Tincani v. Inland Empire Zoological Soc’y, 124 
Wn.2d 121, 875 P.2d 621 (1994), to an injury to a non-tenant occurring 
in a common area of a tenancy—an obviously dark staircase). 


In contrast, Division III has both adopted the warranty of habit- 
ability of the RLTA as providing a basis for liability and specifically 
adopted Restatement (Second) of Property § 17.6. See Tucker v. Hayford, 
118 Wn.App. 246, 75 P.38d 980 (2013) (warranty of habitability); Lian v. 
Stalick, 115 Wn.App. 590, 594, 62 P.38d 933 (2003) (specifically adopting 
Restatement (Second) of Property § 17.6); Lian v. Stalick, 106 Win. App. 
811, 822, 25 P.8d 467 (2001). In a thorough and exhaustively researched 
trial court opinion, Judge Pechman, of the federal District Court for 
Western Washington, applied Restatement (Second) of Property § 17.6 
in a case governed by state law, but removed to federal court. Pinckney 
v. Smith, 484 F.Supp.2d 1177 (W.D. Wash. 2007). 


Statutory warranty of habitability. RCW 59.18.060 provides in 
relevant part: 


The landlord will at all times during the tenancy keep the premises 
fit for human habitation, and shall in particular: 


(1) Maintain the premises to substantially comply with 
any applicable code, statute, ordinance, or regulation 
governing their maintenance or operation, which the 
legislative body enacting the applicable code, statute, 
ordinance or regulation could enforce as to the 
premises rented if such condition endangers or 
impairs the health or safety of the tenant; 


(2) Maintain the structural components, including but 
not limited to, the roofs, floors, walls, chimneys, 
fireplaces, foundations, and all other structural 
components, in reasonably good repair so as to be us- 
able; ° 


(3) . Keep any shared or common areas reasonably clean, 
sanitary, and safe from defects increasing the hazards 
of fire or accident; — 

(4) Provide a reasonable program for the control of infes- 
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(5) 


(6) 


(7) 


(8) 


(9) 


(10) 


(11) 


(12) 


(13) 


NEGLIGENCE-—-PROXIMATE CAUSE 


tation by insects, rodents, and other pests at, the initi- 
ation of the tenancy and, except in the case of a single- 
family residence, control infestation during tenancy 
except where such infestation is caused by the tenant; 


Except where the condition is attributable to normal 
wear and tear, make repairs and arrangements nec- 
essary to put and keep the premises in as good condi- 
tion as it by law or rental agreement should have 
been, at the commencement of the tenancy; 


Provide reasonably adequate locks and furnish keys 
to the tenant; 


Maintain and safeguard with reasonable care any 
master key or duplicate keys to the dwelling unit; 


Maintain all electrical, plumbing, heating, and other 
facilities and appliances supplied by him or her in 
reasonably good working order; 


Maintain the dwelling unit in reasonably weathertight 
condition; 


Except in the case of a single family residence, provide 
and maintain appropriate receptacles in common ar- 
eas for the removal of ashes, rubbish, and garbage, 
incidental to the occupancy and arrange for the rea- 
sonable and regular removal of such waste; 


Provide facilities adequate to supply heat and water 
and hot water as reasonably required by the tenant; 


(a) Provide a written notice to all tenants disclosing 
fire safety and protection information. The landlord 
or his or her authorized agent must provide a written 
notice to the tenant that the dwelling unit is equipped 
with a statutory detection device as required in RCW 
43.44.1110... %; 


Provide tenants with information provided or ap- 
proved by the department of health about the health 
hazards associated with exposure to indoor mold... . 
The information must detail how tenants can control 
mold growth in their dwelling units to minimize the 
health risks associated with indoor mold.. . .; 


i 
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RCW 59.18.060(12)(a) requires the landlord to maintain smoke 
alarms and incorporates the provisions of RCW 43.44:110. Under the 
facts of a particular case, some of the language from RCW 43.44.110 
may need to be incorporated into (1) of this instruction. 


Scope of the warranty of habitability in action for damages. 
Not all violations of the RLTA support a recovery for damages under 
Washington law, at least as currently developed. The condition must be 
one that makes the premises dangerous. Restatement (Second) of Prop- 
erty § 17.6 (1977); Lian v. Stalick, 115 Wn.App. 590, 62 P.3d 933 (2003). 
In part, this is to avoid a conflict with RCW 5.40.050. Accord, Restate- 
ment (Second) of Property § 17.6. As indicated, the language of RCW 
59.18.060(1) specifically provides that a code violation implicates the 
warranty of habitability only when the violation creates a condition 
that substantially “endangers or impairs the health or safety of the ten- 
ant”; at the very least, such violation must present a substantial danger. 
That is, a purely aesthetic or trivial violation does not implicate the 
warranty. Lian v. Stalick, 106 Win. App. 811, 818, 25 P.3d 467 (2001). 


Division I may require more, at least for violations not specifically 
covered by RCW 59.18.060(1) to (18). In Wright v. Miller, 93 Wn.App. 
189, 200-01, 963 P.2d 934 (1998), the court affirmed a trial court order 
dismissing a claim for damages resulting from a fall down a stairwell 
that lacked a handrail required by code, because such lack did not 
render the home “uninhabitable.” The question of whether a code viola- 
tion implicates the warranty of habitability must be decided on a case- 
by-case basis. Atherton Condo. Apartment-Owners Ass’n Bd. v. Blume 
Dev. Co., 115 Wn.2d 506, 799 P.2d 250 (1990). 


Under Pinckney v. Smith, 484 F.Supp. 2d 1177 (W.D. Wash. 2007), 
the question of whether a code violation is sufficient to create a 
substantial danger to human health or safety was assumed to be a 
question for the jury. However, whether a building code requirement is 
intended to prevent injury to persons, and thus implicate the warranty 
of habitability, may be a question of law. See generally DeWolf & Allen, 
16 Washington Practice, Tort Law and Practice § 1.2 (4th ed.). 


Division II, in both Pruitt and Sjogren, declined to apply the war- 
ranty of habitability to an action brought by a non-tenant. 


Evidence of negligence. Until further development in the case 
law, it is difficult to determine how RCW 5.40.050 (statutory violation 
as evidence of negligence) will be applied in actions based on a violation 
of RCW 59.18.060. 


Residential tenancies not covered by RCW 59.18.060. For res- 
idential tenancies not covered by RCW 59.18.060 (e.g., RCW 59.18.040), 
there is an implied warranty of habitability. See Foisy v. Wyman, 83 
Wn.2d 22, 515 P.2d 160 (1973) (holding that in all contracts, oral or 
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written, for the renting of premises, there is an implied warranty of 
_ habitability and breach of this warranty constitutes a defense in an 
unlawful detainer action). Breach by the landlord may also relieve the 
tenant of an obligation to pay some or all of the rent due. Foisy does not 
discuss an action for damages by a resident who suffers physical harm 
from a dangerous condition maintained on a premises covered by RCW 
59.18.040. 


[Current as of September 2018. / 
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CHAPTER 135 


- ABUTTING PROPERTY OWNER 
WPI 135.00 (Withdrawn) — 


WPI 135.01 Duty of Owner or Occupier of Property Adjacent to a 
Public Way 





WPI 135.00 
(WITHDRAWN) 
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WPI 135.01 


DUTY OF OWNER OR OCCUPIER OF PROPERTY 
ADJACENT TO A PUBLIC WAY =; 


An [owner] [occupier] of property adjacent to a public 
[road] [street] [sidewalk] has a duty to exercise ordinary 
care in connection with the use of the property so as not 
to make, or create conditions that make, the adjacent way 
unsafe for ordinary travel or to cause injury to persons 
using the public [road] [street] [sidewalk]. 


NOTE ON USE 
Use bracketed material as applicable. 
COMMENT 


An owner or occupier of land abutting a highway “must exercise 
reasonable care to maintain his property so as not to injure those using 
the adjacent highway.” Mills v. Orcas Power and Light, 56 Wn.2d 807, 
818-19, 355 P.2d 781 (1960). However, Washington has adopted the po- 
sition of the Restatement (Second) of Torts § 368 (1965) that the unsafe 
condition must be artificial and not natural in order for a duty to be 
created. Rosengren v. City of Seattle, 149 Wn.App. 565, 205 P.3d 909 
(2009) (planting of trees by adjacent property owner, which caused 
buckling of sidewalk, is an artificial condition). The Rosengren court 
also approved of comment (b), § 363 of the Restatement (Second) of 
Torts (1965), which provides: 


“Natural condition of the land” is used to indicate that the condi- 
tion of land has not been changed by any act of a human being, 
whether the possessor or any of his predecessors in possession, or a 
third person dealing with the land either with or without the 
consent of the then possessor. It is also used to include the natural 
growth of trees, weeds, and other vegetation upon land not 
artificially made receptive to them. On the other hand, a structure 
erected upon land is a non-natural or artificial condition, as are 
trees or plants planted or preserved, and changes in the surface by 
excavation or filling, irrespective of whether they are harmful in 
themselves or become so only because of the subsequent operation 
of natural forces. 


Rosengren v. City of Seattle, 149 Wn.App. 565, 574, 205 P.3d 909 (2009). 


Albin v. National Bank of Commerce, 60 Wn.2d 745, 375 P.2d 487 
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(1962), is a pre-Restatement (Second) of Torts case adopting a distinc- 
tion between artificial and natural conditions. It also contains a discus- 
sion of the potential possible distinction between rural and urban 
settings. 


An abutting property owner or occupier is generally not responsible 
for injuries to a motorist using a public highway directly adjacent to a 
parking strip owned by the city, even when landscaping is maintained 
by the property owner. Unless the abutting owner or occupier makes 
special use of the parking strip, he or she is not a possessor of the park- 
ing strip and, therefore, has no liability. Coulson v. Huntsman Packag- 
ing Products, 121 Wn.App. 941, 92 P.38d 278 (2004). However, if the 
abutting owner or occupier makes “special use” of the parking strip, 
such as a shopkeeper displaying wares, the shopkeeper owes a duty of 
care to someone injured in the area “immediately surrounding” the area 
of the special use. Hoffstatter v. City of Seattle, 105 Wn.App. 596, 602, 
20 P.3d 1008 (2001). 


The duty is imposed only when correction of the unsafe condition is 
within the owner’s or occupier’s control or responsibility. Re v. Tenney, 
56 Wn.App. 394, 396-97, 783 P.2d 632 (1989). 


[Current as of September 2018./ 
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CHAPTER 140 


GOVERNMENTAL ENTITIES 


WPI 140.01 Sidewalks, Streets, Bridges and Roads—Duty of 
| Governmental Entity 

WPI 140.01.01 Duty of Governmental Entity to Remove or Correct a 
Hazardous Roadway Condition 

WPI 140.02 Sidewalks, Streets, Bridges, and Roads—Notice of 
Unsafe Condition 

WPI 140.03 Sidewalks, Streets, Bridges, and Roads—Travelers 

WPI 140.04 Sidewalks, Streets, Bridges, and Roads—Duty of 

| Governmental Agencies Under Annexation 


WPI 140.01 


SIDEWALKS, STREETS, BRIDGES AND ROADS— 
DUTY OF GOVERNMENTAL ENTITY 


The [county] [city] [town] [state] has a duty to exercise 
ordinary care in the [design] [construction] [maintenance] 
[repair] of its public [roads] [streets] [sidewalks] [bridges] 
to keep them in a reasonably safe condition for ordinary 
travel. 


NOTE ON USE 
Use bracketed material as applicable. 


A revised or separate instruction may be needed to address the 
standards that apply to particular types of cases, such as cases involv- 
ing warning signs or guardrails. See the Comment below. 


If the facts of a case involve an issue of whether a governmental 
entity took reasonable steps to correct or eliminate a hazardous roadway 
condition, use WPI 140.01.01 (Duty of Governmental Entity to Remove 
or Correct. a Hazardous Roadway Condition) with this instruction. See 
the Comment below. 


COMMENT 


Background. This instruction was approved in substantially this 
form in Keller v. City of Spokane, 146 Wn.2d 237, 44 P.3d 845 (2002). 
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The WPI Committee has revised the instruction set forth in Keller 
in two ways. First, the WPI Committee has included the bracketed 
word “design” in this instruction to reflect case law that focuses on 
highway design issues. See Owen v. Burlington Northern and Santa Fe 
R.R. Co., 153 Wn.2d 780, 108 P.38d 1220 (2005); Xiao Ping Chen v. City 
of Seattle, 153 Wn.App, 890, 223 P.3d 1230 (2009). Second, the WPI 
Committee has revised the instruction set forth'in Keller to include 
bridges and sidewalks in addition to roads, streets and highways. See 
Berglund v. Spokane County, 4 Wn.2d 309, 103 P.2d 355 (1940) 
(bridges); Millson v. City of Lynden, 174 Wn.App. 303, 306, 298 P.3d 
141 (20138) (sidewalks). 


Scope of duty. In adopting this instruction, the Keller court 
rejected the argument that a municipality’s duty is limited to only non- 
negligent users of its roadways. Instead, the court held that a 
municipality duty to keep its roadways in a reasonably safe condition 
extends to all persons regardless of whether or not the person is 
negligent or fault-free: “We therefore hold that a municipality owes a 
duty to all persons, whether negligent or fault-free, to build and 
maintain its roadways in a condition that is reasonably safe for ordinary 
travel.” Keller v. City of Spokane, 146 Wn.2d at 249, 


In Owen v. Burlington Northern and Santa Fe R.R. Co., 153 Wn.2d 
780, 787-88, 108 P.3d 1220 (2005), the Washington Supreme Court 
described a municipality's duty as follows: 


Tukwila acknowledges that it has a duty to provide reasonably safe 
roads and this duty includes the duty to safeguard against an inher- 
ently dangerous or misleading condition. A city’s duty to eliminate 
an inherently dangerous or misleading condition is part of the 
overarching duty to provide reasonably safe roads for the people of 
this state to drive upon. See Keller, 146 Wn.2d at 249, 44 P.3d 845. 
The inherently dangerous formulation recognizes that “[als the 
danger becomes greater, the actor is required to exercise caution 
commensurate with it.” Ulve v. City of Raymond, 51 Wn.2d 241, 
246, 317 P.2d 908 (1957). Simply stated, the existence of an unusual 
ha Raybell v. State, 6 Wn.App. 795, 802, 496 P.2d 559 (1972) (guard- 
rail); zard may require a city to exercise greater care than would be 
sufficient in other settings. 


A governmental entity’s duty may include designing, constructing 
or maintaining reasonably safe roadways or keeping them in proper 
repair so that they are reasonably safe for ordinary travel. This duty 
may also include a duty to eliminate or warn of hazards, the removal of 
snow and ice from public roadways, or the removal of roadside hazards. 
See Wuthrich v. King County; 185 Wn.2d 19, 27, 366 P.3d 926, 930 
(2016) (overgrown roadside vegetation); Owen v. Burlington N. & Santa 
Fe R.R., 153 Wn.2d 780, 108 P.38d 1220 (2005) (eliminating hazards); 
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McCluskey v. Handorff-Sherman, 125 Wn.2d 1, 6, 882 P.2d 157 (1994) 
(warning signs); Boeing Co. v. State, 89 Wn.2d 443, 572 P.2d 8 (1978) 
(low bridge); Wright v. City of Kennewick, 62 Wn.2d 163, 381 P.2d 620 
(1963) (removal of snow and ice); Nelson v. City of Tacoma, 19 Wn.App. 
807, 577 P.2d 986 (1978) (snow and ice on sidewalk). 


Although relevant to a determination of whether a duty has been 
breached, evidence of a particular physical defect or violation of a 
roadway safety measure is not essential to a claim that a governmental 
entity breached a duty of care owed to travelers. Owen v. Burlington N. 
& Santa Fe R.R., 153 Wn.2d 780, 787, 108 P.3d 1220 (2005) (“[liability 
for negligence does not require a direct statutory violation, though a 
statute, regulation, or other positive enactment may help define the 
scope of a duty or the standard of care.”) See also Xiao Ping Chen v. 
Seattle of City, 153 Wn.App. 890, 908, 223 P.3d 1230 (2009). 


As recently reaffirmed in Wuthrich v. King Cty., 185 Wn.2d 19, 27, 
366 P.3d 926, 930 (2016), “[w]hether the roadway was reasonably safe 
and whether it was reasonable for the County to take (or not take) any 
corrective actions are questions of fact that must be answered in light of 
the totality of the circumstances.” See also Xiao Ping Chen v. City of 
Seattle, 153 Wn. App. 890, 908, 223 P.3d 1230 (2009). 


Under Owen, a governmental entity’s duty to eliminate an inher- 
ently dangerous or misleading condition is part of the overarching duty 
to provide reasonably safe roads for the people of this state to drive 
upon. Owen v. Burlington N. & Santa Fe R.R, 153 Wn.2d 780, 787-88, 
108 P.3d 1220 (2005). A separate instruction may be needed if there is 
an issue of whether a governmental entity took reasonable steps to cor- 
rect or eliminate a hazardous roadway condition. This is particularly 
true if a hazardous roadside condition may make a road, street, sidewalk 
or bridge unsafe for ordinary travel. In such cases, this instruction 
should be supplemented with WPI 140.01.01 (Duty of Governmental 
Entity to Remove or Correct a Hazardous Roadway Condition). 


For some cases, the pattern instruction may also need to be revised 
or supplemented with a separate instruction. For’: example, case law 
analysis of issues relating to warning signs or guardrails sometimes dif- 
fers from the traditional analysis. See below with regard to warning 
sign cases. The bracketed options in the pattern instruction may need 
to be expanded, and other revisions may be needed, to account for any 
more particularized analysis in the case law. 


Limits on duty. Although a governmental entity is not required to 
make its public streets, roads, and sidewalks absolutely safe, a 
governmental entity must use ordinary care to provide against such 
dangers to the traveling public as may reasonably be anticipated having 
due regard to the character of travel, the incidental purposes for which 
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the street, highway, or sidewalk may be lawfully used, and the nature 
of possible dangers at the point in question. Berglund v. Spokane 
County, 4 Wn.2d 309, 358-59, 103 P.2d 355 (1940). “[T]he duty [to 
maintain a roadway in a reasonably safe condition does not] require a 
[county] to ‘anticipate and protect against all imaginable acts of 
negligent drivers’ for to do so would make a [county] an insurer against 
all such acts.” Ruff v. King’County, 125 Wn.2d 697, 705, 887 P.2d 886 
(1995) (holding that this duty of care does not require a governmental 
entity to update every road and roadway structure to present-day stan- 
dards; that is, “there is no duty to make a safe road safer”). 


Ordinary travel. Modes of ordinary travel include not only 
vehicular travel, but also bicyclists, as well as pedestrians in crosswalks 
and on sidewalks. See O’Neill v. City of Port Orchard, 194 Wn.App. 759, 
772, 375 P.38d 709 (2016), review denied 187. Wn.2d 1003 (2017) (“We 
hold that cycling is a mode of “ordinary travel,” and therefore, the City 
has a duty to maintain its roads for bicycle travel”); Millson v. City of 
Lynden, 174 Wn.App. 303, 306, 298 P.3d 141 (2013) (sidewalks); Xiao 
Ping Chen v. City of Seattle, 153 Wn.App. 890, 223 P.3d 1230 (2009) 
(crosswalks). | 


Warning signs. If there is an inherently dangerous or deceptive 
condition in the roadway itself, the duty of ordinary care may include 
the duty of erecting and:maintaining proper warning signs where 
necessary: “This obligation includes posting warning signs when 
required by law or when the State has actual or constructive knowledge 
that the highway is inherently dangerous or of such a character as to 
mislead a traveler exercising reasonable care.” McCluskey v. Handorff- 
Sherman, 125 Wn.2d 1, 6, 882 P.2d 157 (1994); see also Provins v. 
Bevis, 70 Wn.2d 131, 138, 422 P.2d 505 (1967); Meabon v. State, 1 
Wn. App. 824, 827-828, 463 P.2d 789 (1970). 


Federal manual. RCW 47.36.020 requires that the State adopt 
specifications for a uniform system of traffic control devices for public 
highways that so far as possible conform to the system current as ap- 
proved by the American Association of State Highway Officials 
(AASHTO) and as set out in the Manual on Uniform Traffic Control De- 
vices for Streets and Highways (MUTCD) (http://mutcd.fhwa.dot.gov/ind 
ex.htm), published by the Federal Highway Administration for compli- 
ance by the states as a condition of federal funding. The Washington 
state secretary of transportation adopted the MUTCD with certain 
revisions. See WAC Chapter 468-95. 


RCW 36.86.040 requires each county legislative authority to erect 
signs that conform with this standard. The MUTCD in many cases is 
deemed to have the force of law. Kitt v. Yakima County, 93 Wn.2d 670, 
673-74, 611 P.2d 1234 (1980); Schneider v. Yakima County, 65 Wn.2d 
352, 357, 397 P.2d 411 (1964), Failure to comply with uniform state 
traffic control standards may be evidence of negligence. Wojcik v. 
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Chrysler Corp., 50 Wn.App. 849, 751 P.2d 854 (1988). If a case involves 
a violation of the MUTCD, it may be appropriate to draft an instruction 
consistent with WPI 60.01 (Statute, Ordinance, or Administrative Rule) 
and with WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence). 


[Current as of September 2018./ 
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' WPI 140.01.01 


DUTY OF GOVERNMENTAL ENTITY TO REMOVE 
OR CORRECT A HAZARDOUS ROADWAY 
CONDITION 


The [county’s] [city’s] [town’s] [state’s] duty includes 
a duty to take reasonable steps to remove or correct haz- 
ardous conditions that make a [road] [street] [sidewalk] 
[bridge] unsafe for ordinary travel [including hazardous 
conditions that may exist along the [road] [street] [side- 
walk] [bridge]]. 


NOTE ON USE 


Use this instruction with WPI 140.01 (Sidewalks, Streets, Bridges, 
and Roads—Duty of Governmental Entity) if the facts of a case involve 
an issue of whether or not a governmental entity took reasonable steps 
to correct or eliminate a hazardous roadway condition. 


This instruction should not be used if it duplicates the duties set 
forth in WPI 140.01 (Sidewalks, Streets, Bridges, and Roads—Duty of 
Governmental Entity). 


Use bracketed material as applicable. 


Use the last bracketed phrase if the case involves an unsafe 
roadside hazard or condition. : 


COMMENT 
This instruction is new for this edition. 


A governmental entity has the duty “to maintain its roadways in a 
condition safe for ordinary travel.” Wuthrich v. King County, 185 Wn.2d 
19, 25, 366 P.2d 926 (2016) (quoting Owen v. Burlington N. & Santa Fe 
R.R. Co., 153 Wn.2d 780, 786-87, 108 P.3d 1220 (2005)). 


This duty includes a duty to take reasonable steps to remove or cor- 
rect hazardous conditions that make a road unsafe for ordinary travel. 
As stated in Wuthrich: 


Our more recent precedent makes it clear that a municipality 
has “the overarching duty to provide reasonably safe roads for the 
people of this state to drive upon.” Owen, 153 Wn.2d at 788. Ad- 
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dressing inherently dangerous or misleading conditions is simply 
“part of” that duty. Id. 


Whether the County breached its duty depends on the answers 
to factual questions: Was the road reasonably safe for ordinary 
travel, and did the municipality fulfill its duty by making reason- 
able efforts to correct any hazardous conditions? Id. 


In sum, we reaffirm that a municipality has a duty to take rea- 
sonable steps to remove or correct for hazardous conditions that 
make a roadway unsafe for ordinary travel. . . 


Wuthrich v. King County, 185 Wn.2d at 26-27. 


In Wuthrich, the court “explicitly” held that a governmental entity’s 
“duty to take reasonable steps to remove or correct for hazardous condi- 
tions that make a roadway unsafe for ordinary travel includes hazard- 
ous conditions created by roadside vegetation.” Wuthrich v. King 
County, 185 Wn.2d at 27. 


A municipality's duty to maintain its roadways in a reasonably safe 
condition for ordinary travel is not confined to the asphalt. If a wall 
of roadside vegetation makes the roadway unsafe by blocking a 
driver’s view of oncoming traffic at an intersection, the municipality 
has a duty to take reasonable steps to address it. 


Wuthrich v. King County, 185 Wn. 2d at 23. This holding is consistent 
with earlier cases such as Breivo v. City of Aberdeen, 15 Wn.App. 520, 
550 P.2d 1164 (1976), that recognize that governmental entities have a 
duty to provide a forgiving roadside in the placement of objects outside 
of the traveled roadway. See also Smith v. Acme Paving Co., 16 Wn.App. 
389, 558 P.2d 811 (1976). The duty also extends to hazardous conditions 
along the shoulder of a road and steep embankments and drop-offs 
along the side of the road. See Raybell v. State, 6 Wn.App. 795, 496 
P.2d 559 (1972); Prybysz v. City of Spokane, 24 Wn.App. 452, 601 P.2d 
1297.(1979); 


In some cases, the word “keep” in WPI 140.01 (Sidewalks, Streets, 
Bridges, and Roads—Duty of Governmental Entity) may be sufficient to 


cover the duty set forth in this instruction, and this separate instruc- 
tion may not be necessary. 


[Current as of September 2018./ 
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WPI 140.02 


SIDEWALKS, STREETS, BRIDGES, AND ROADS— _ 
NOTICE OF UNSAFE CONDITION 


In order to find a [town] [city] [county] [state] liable for 
an unsafe condition of a [sidewalk] [street] [bridge] [road] 
that was not created by its employees, [and that was not 
caused by negligence on its part,] [and that was not a 
condition which its employees or agents should have rea- 
sonably anticipated would develop,] you must find that 
the [town] [city] [county] [state] had notice of the condi- 
tion and that it had a reasonable opportunity to correct 
the condition [or give proper warning of the condition’s 
existence]. 


A [town] [city] [county] [state] is deemed to have -no- 
tice of an unsafe condition if the condition has come to 
the actual attention of its employees or agents, or the 
condition existed for a sufficient length of time and under 
such circumstances that its employees or agents should 
have discovered the condition in the exercise of ordinary 
care, | 


NOTE ON USE 


WPI 140.01 (Sidewalks, Streets, Bridges, and Road—Duty of 
Governmental Entity) must be used with this instruction. 


Use either or both of the bracketed qualifying phrases relating to 
causing or anticipating the condition, if applicable, depending on the 
claims and evidence as to the defendant’s direct responsibility for the 
condition other than actually having created it. 


If the claim of negligence includes failure to erect and maintain 
proper warning signs, and if the circumstances would warrant the cor- 
rection of the unsafe condition in that manner, use the last bracketed 

phrase in the first paragraph. 


COMMENT 


Before a governmental entity may be liable for an unsafe condition 
it did not create, it must have notice of the condition and a reasonable 
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opportunity to correct it. Wright v. City of Kennewick, 62 Wn.2d 168, 
381 P.2d 620 (1963); Nibarger v. City of Seattle, 538 Wn.2d 228, 332 P.2d 
463 (1958). The notice required may be actual or constructive. Construc- 
tive notice arises if the condition has existed for such a period of time 
that the governmental entity should have known of its existence by the 
exercise of ordinary care. Nibarger v. Seattle, 53 Wn.2d 228; Skaggs v. 
General Elec. Co., 52 Wn.2d 787, 328 P.2d 871 (1958). Rather than at- 
tempting to define constructive notice and thereby unduly confuse the 
jury, this instruction directly sets forth the time requirement and the 
duty of a governmental entity to inspect its sidewalks, streets, and 
roads. : | 


The notice requirement does not apply to conditions that are cre- 
ated by the governmental entity or its employees or to conditions that 
result from their conduct. Batten v. South Seattle Water Co., 65 Wn.2d 
547, 398 P.2d 719 (1965); Palmer v. City of Puyallup, 50 Wn.2d 627, 313 
P.2d 1114 (1957); Russell v. City of Grandview, 39 Wn.2d 551, 236 P.2d 
1061 (1951). Nor does the requirement apply if there was a duty to an- 
ticipate unsafe conditions. Argus v. Peter Kiewit Sons’ Co., 49 Wn.2d 
853, 307 P.2d 261 (1957). If the unsafe condition was created by the 
governmental entity either directly through its negligence or if it was a 
condition that the governmental entity should have anticipated, then 
WPI 140.01 (Sidewalks, Streets, Bridges, and Roads—Duty of Govern- 
mental Entity), adequately covers the duty of the governmental entity 
and there is no need for any special instruction on notice. This instruc- 
tion, accordingly, is limited by its terms to those situations in which 
there is no such participation on the part of the governmental entity. 


[Current as of September 2018.] 
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WPI 140.03 


SIDEWALKS, STREETS, BRIDGES, AND ROADS— 
TRAVELERS 


A person using a public [road] [street] [bridge] 
[sidewalk] has a right to proceed upon the [road] [street] 
[bridge] [sidewalk] with the assumption that it is safe for 
travel until he or she knows, or in the exercise of ordinary 
care should know, to the contrary. 


NOTE ON USE 
Use bracketed material as applicable. 
COMMENT 


A similar instruction was approved in Menzies v. Pearson, 44 Wn.2d 
252, 266 P.2d 1038 (1954). 


[Current as of September 2018.] 
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WPI 140.04 


SIDEWALKS, STREETS, BRIDGES, AND ROADS— 
DUTY OF GOVERNMENTAL AGENCIES UNDER 
ANNEXATION 


In order to find a [town] [city] [county] liable for unsafe 
conditions of a [sidewalk] [highway] [street] [bridge] [road] 
that it annexed, you must find that the [town] [city] 
[county] had a reasonable opportunity to discover and 
remedy the unsafe condition. 


NOTE ON USE 


WPI 140.01 (Sidewalks, Streets, Bridges, and Road—Duty of 
Governmental Entity), must be used with this instruction. In addition, 
WPI 140.02 (Sidewalks, Streets, Bridges, and Roads—Notice of Unsafe 
Condition), may be used with this instruction if the plaintiff alleges an - 
unsafe condition that was not created by the governmental entity. 


The instruction is drafted for cases involving land that was acquired 
by annexation. The principles may differ for land acquired in other 
ways. 


Use bracketed phrases depending upon the type of governmental 
agency. 


COMMENT 


Washington has a statutory process for creating new cities and an- 
nexing county property into an existing city. RCW Chapter 35.02; RCW 
Chapter 35.13. A statute addresses the status of public right of way 
during the process and thereafter. RCW 35.02.180. It provides that 
upon annexation by a city, all county roads “shall revert to the city and 
become streets” as of the date of incorporation. However, for a period of 
60 days, subject to certain conditions, the county shall continue to 
maintain the roads. RCW 35.02.220(2) (providing that the county shall 
continue to provide road maintenance for 60 days following incorpora- 
tion, unless certain road levy taxes are delivered sooner to the city.) The 
60-day period is intended to allow time for a new city to create a main- 
tenance department or contract with other agencies. 


The Court of Appeals has had occasion to determine “to what extent, 
if any, does a municipality remain liable for unsafe conditions in [a] 
roadway after the roadway has been annexed by another municipality?” 
Olson v. City of Bellevue, 93 Wn.App. 154, 158, 968 P.2d 894 (1998). 
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Even though right of way is transferred at the time of annexation that 
does not bar the transferring agency’s liability as a matter of law. Olson 
v. City of Bellevue, 93 Wn.App. at 159. Instead, “[w]here a municipality 
annexes a roadway. from another municipality, the annexed municipali- 
ty’s potential liability for any unsafe conditions in the roadway ends af- 
ter the annexing municipality has been afforded a reasonable op- 
portunity to discover and remedy the unsafe conditions.” Olson v. City 
of Bellevue, 93 Wn.App. at 163. 


In appropriate cases, the issue can be decided on summary 
judgment. Olson v. City of Bellevue, 93 Wn.App. 154, 163, 968 P.2d 894 
(1998). In Olson, the city annexed a county road in 1990. Thereafter, 
the city performed certain engineering tests on the road, removed one of 
the county’s signs, relocated another sign, installed road delineators, 
and replaced centerline markers. The plaintiff's car accident occurred in 
1992. Olson v. City of Bellevue, 93 Wn.App. at 156-57. The Court of Ap- 
peals held that any reasonable fact finder would conclude that the city 
had a reasonable opportunity to discover and remedy all defects, and 
that the county’s liability was extinguished. Olson v, City of Bellevue, 
93 Wn.App. at 164. | 


[Current as of September 2018.] 
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